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Rule Making



Twenty-Seventh State Adopts Duty of Technology Competence

To maintain the requisite knowledge and skill, a 
lawyer should keep abreast of changes in the law 
and its practice, including the benefits and risks 
associated with relevant technology, engage in 
continuing study and education, and comply with 
all continuing legal education requirements to 
which the lawyer is subject.

See In re Petition to Amend Selected Provisions 
of Tennessee Supreme Court Rule 8, No. 
ADM2016-01382 (filed March 6, 2017). 



May Lawyers Advise Clients as to Marijuana Distribution?

ABA Model Rule of Professional Conduct 1.2(d) 
prohibits a lawyer from counseling a client to 
engage, or assisting a client, “in conduct that the 
lawyer knows is criminal.” See ABA Model Rules of 
Prof’l Cond. r. 1.2(d).

LSBA Rules Committee declined to recommend 
amendment on November 2, 2016. 



ABA Considering Revisions to Advertising Rules

Considering “a single rule that prohibits 
false and misleading communications about 
a lawyer or the lawyer’s services.”
See ABA Center for Professional 
Responsibility, Seeking Comments to 
Proposed Amendments to Model Rules of 
Professional Conduct Rules 7.1-7.5 (Feb. 
2017).



Issue: Should a Lawyer Who Uses Racially-Offensive Language
be Subject to Discipline?

[3] A lawyer who, in the course of representing a 
client, knowingly manifests by words or conduct, bias 
or prejudice based upon race, sex, religion, national 
origin, disability, age, sexual orientation or 
socioeconomic status, violates paragraph (d) when 
such actions are prejudicial to the administration of 
justice. Legitimate advocacy respecting the foregoing 
factors does not violate paragraph (d).



ABA Adopts Broad Rule Prohibiting Harassment and 
Discrimination

Model Rule 8.4. Misconduct (Aug. 8, 2016)

It is professional misconduct for a lawyer to: . . . (g) engage in 
conduct that the lawyer knows or reasonably should know is 
harassment or discrimination on the basis of race, sex, religion, 
national origin, ethnicity, disability, age, sexual orientation, 
gender identity, marital status or socioeconomic status in conduct 
related to the practice of law. This paragraph does not limit the 
ability of a lawyer to accept, decline, or withdraw from a 
representation in accordance with Rule 1.16. This paragraph does 
not preclude legitimate advice or advocacy consistent with these 
rules.



ABA Adopts Broad Rule Prohibiting Harassment and 
Discrimination

Comments

“Discrimination” includes harmful verbal or physical 
conduct that manifests bias or prejudice towards 
others.

“Harassment” includes . . . derogatory or demeaning 
verbal or physical conduct. 

Discrimination permissible if “undertaken to 
promote diversity and inclusion” or to benefit 
“members of underserved populations.”



Louisiana Proposal

It is professional misconduct for a lawyer to: 
. . .

(h) engage in conduct in connection with 
the practice of law that the lawyer knows or 
reasonably should know involves 
discrimination prohibited by law because of 
race, color, religion, age, gender, sexual 
orientation, national origin, marital status, 
or disability. 



Ethics Opinions



ABA Formal Opinion: Securing Protected Client Information

Factors in evaluating “reasonableness” of handling 
electronic information:
•the sensitivity of the information;
•the likelihood of disclosure if additional safeguards are 
not employed;

•the cost of employing additional safeguards;
•the difficulty of implementing the safeguards; and,
•the extent to which the safeguards adversely affect the 
lawyer’s ability to represent clients.

See ABA Formal Op. 
477R (May 22, 2017)



ABA Formal Opinion: How to Withdraw Without Spilling Too 
Many Beans of Confidential Information

1. Submit motion with no client information other than 
reference to “professional considerations.” 

2. Then “seek to persuade the court to rule on the 
motion without requiring the disclosure of 
confidential client information,” and assert “all non-
frivolous claims of confidentiality and privilege.”

3. Then provide “only such information as is reasonably 
necessary to satisfy the needs of the court and 
preferably by whatever restricted means of 
submission, such as in camera review under seal, to 
minimize disclosure.”

4. If ordered, then make full, public disclosure “to 
comply with a court order.” See ABA Formal Op. 

476 (Dec. 19, 2016)



Can I Scan My Closed Files and Shred the Paper?

A lawyer should consider the following factors in 
deciding which paper files to destroy:
•the availability and cost of physical and electronic 
storage space;

•the ease of access to documents;
•the potential need for originals in future litigation; 
and,

•the need to preserve confidentiality.
See Neb. Ethics Adv. Op. for 
Lawyers No. 17-02 at 3089 
(Aug. 2017).



How Long Must I Keep My Former Client’s File?

A: Five years.



What Portions of a Lawyer’s File Must Be Surrendered to the 
Client?

Everything but:
•materials that would violate a duty of nondisclosure 
to another person;

•materials containing a lawyer’s assessment of the 
client;

•materials containing information which if released 
could endanger the health, safety, or welfare of the 
client or others; and,

•documents reflecting only internal firm 
communications and assignments.

See ABA Formal Op. 
471 at 3 (Jul. 1, 2015)



Ethics Opinion Advises Judges Not to Use LinkedIn

[A] judge who uses LinkedIn may not be 
connected with any attorney who is 
reasonably likely to appear before that 
judge. This conclusion requires a judge to 
reject requests to connect with and to 
disconnect from lawyers who are 
reasonably likely to appear before the 
judge.

See Ma. Court System, CJE Op. No. 2016-
08 (Sep. 6, 2016).



Facebook Friendship No Reason for Disqualification

A district judge may preside over a 
civil action even though she is 
Facebook friends with a lawyer 
appearing before her.

See Law Offices of Herssein and 
Herssein, P.A. v. United Services 
Automobile Ass’n, No. 3D17-1421 
(Fl. Ct. App. 3d Dist. Aug. 23, 2017).

1. Some people have thousands of Facebook 
friends, which reflects how distant many 
Facebook relationships truly are.

2. Facebook members often don’t even know who 
their friends are.

3. Friendships formed by Facebook’s “data mining 
and networking algorithms” is a product of an 
“astounding development in applied 
mathematics.” But while these algorithms are 
powerful tools “to build personal and professional 
networks,” they have “nothing to do with close or 
intimate friendships of the sort that would require 
recusal.” Id. at 8-9.



Avvo Advisor: Is it Ethical?

•Prospective client selects legal service and 
pays fixed fee to Avvo

•Avvo arranges for “experienced Louisiana 
lawyer” to call immediately

•Avvo sends lawyer 100% of client’s payment 
(e.g., 15-minute family advice session is 
$39.00)

•Lawyer then pays fixed “marketing fee” to 
Avvo in separate transaction (e.g., $10 for 15-
minute session)

The fact that there is a separate transaction in which the 
service is paid does not mean that the arrangement is 
not fee splitting as described in the Rules of Professional 
Conduct. . . . A lawyer cannot do indirectly what would 
be prohibited if done directly. Allowing the service to 
indirectly take a portion of the attorney’s fee by 
disguising it in two separate transactions does not 
negate the fact that the service is claiming a certain 
portion of the fee earned by the lawyer as its “per 
service marketing fee.”

See South Carolina Bar Assoc., Ethics Advisory Op. 16-06 
(Jul. 14, 2016); Sup. Ct. of Oh. Bd. of Prof’l Conduct, Op. 
No. 2016-3 (Jun. 3, 2016).



A Friendly Reminder to Lawyers About “Super Lawyer” 
Advertisements

Lawyers may refer to such honors “only when the 
basis for the comparison can be verified and the 
organization has made adequate inquiry into the 
fitness of the individual lawyer.”

Notice to Bar, N.J. Sup. Ct. Cmte. on Attorney 
Advertising (May 4, 2016)



May I Market My Law Practice
with Donuts?

“[A]s long as the weekly donuts and other donut-
box contents are delivered regardless of whether 
the vendor had referred clients to Law Firm that 
week, and regardless of how many, then the 
requisite quid pro quo for a Rule 7.2(c) violation 
does not exist. If the delivery of donuts were 
contingent on the referral of clients to Law Firm, 
the practice would violate the rule.” See S.C. Bar 
Ethics Adv. Op. 15-02.



Cases



Disbarment for Killing Dog

The respondent’s conduct “‘showed almost 
incomprehensible violence, and malice,’ that 
the dog was in ‘excruciating pain’ up until she 
lost consciousness while respondent ‘sat 
down at his computer in the most cold 
blooded manner, and went to work, knowing 
that the dog lay dying, . . . on the floor 
behind him.’”
See Matter of Pastor, 2017 NY Slip Op 06729 
(App. Div. 1st Dept. Sep. 28, 2017).



Non-Disclosure of Lawyer Misconduct?

Lawyer included a “non-disclosure provision” in her 
engagement agreement. In that provision, the lawyer’s client 
agreed to “refrain from reporting any phase of the 
representation to any external agency,” including disciplinary 
counsel.

Rule 8.4(h) of the of the Illinois Rules of Professional Conduct 
(2010) states that it is professional misconduct for a lawyer to 
“enter into an agreement with a client or former client limiting 
or purporting to limit the right of the client or former client to 
file or pursue any complaint before the Illinois Attorney 
Registration and Disciplinary Commission.”

In re Laura Lee Robinson, IL Atty. 
Registration and Disicplinary
Comm. No. 2016PR00126 (Aug. 
15, 2017). 



Ineffective Assistance of Counsel for Conceding Guilt?

“I’m telling you, Mr. McCoy committed these 
crimes.”

Is it ineffective assistance of counsel under the 
Sixth Amendment for defense counsel in a capital 
case to concede guilt over the defendant’s 
objections and protestations of innocence?McCoy v. Louisiana, No. 16-

8255 



Failure to Pay Litigation-Related Expenses Can be “Misconduct”

“Based on our review of the record, we find the 
disciplinary board was arbitrary and capricious 
in dismissing the complaint. This court’s 
opinion in In re Bilbe (La. 2003), is limited to the 
unique facts presented and does not stand for 
the blanket proposition that an attorney’s 
failure to pay litigation-related expenses can 
never constitute conduct prejudicial to the 
administration of justice.” See In re Appeal of Decision of 

the Disciplinary Board, No. 16-
PDB-049 (La. Jan. 9, 2017).



Disciplinary Action for Harassment

The respondent and Jane Doe were 
opposing counsel in dozens of family-law 
cases since 2003. In September 2016, 
Quitschau created a false online dating 
profile in Doe’s name and posted that she 
was separated, does not exercise, and that 
she liked NASCAR and pizza. 

In re Drew R. Quitschau, IL 
Atty. Discip. Comm’n, No. 
2017-PR-00084 (filed Aug. 
28, 2017).



Unauthorized Practice of Law by Advising Out-of-State Relative?

“Appellant received financial documents from his 
Minnesota clients and advised them on their legal 
options. By multiple e-mails sent over several 
months, appellant advised Minnesota clients on 
Minnesota law in connection with a Minnesota 
legal dispute and attempted to negotiate a 
resolution of that dispute with a Minnesota 
attorney. Appellant had an ongoing attorney-client 
relationship with his Minnesota clients; his 
contacts with Minnesota were not fortuitous or 
attenuated.”

See In re Charges of 
Unprofessional Conduct in Panel 
File No. 39302, No. A15-2078 
(Mn. Aug. 31, 2016).
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