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 Multi-Pronged Effort To Address Climate Change 
occurred in early- to mid-2000s.

 Clean Air Act:
 Massachusetts v. EPA, 549 U.S. 497 (2007)
 Greenhouse gases meet the Clean Air Act’s definition of “air 

pollutant” and can be regulated
 Utility Air Regulatory Group v. EPA, 134 S. Ct. 2427 (2014)
 Even though greenhouse gases can be regulated under the 

Clean Air Act, must still work within confines of the statute
 West Virginia v. EPA, 136 S. Ct. 1000 (2016) (No. 15A773)
 Granting stay of EPA’s Clean Power Plan pending judicial 

review through Supreme Court phase

Other statutes

Early Climate Change Efforts



 Tort and Common Law Theories:
 Focus of presentation is here
 Three main cases filed against electric generating 

companies between 2004 and 2008
 American Electric Power v. Connecticut, 131 S. Ct. 2527 

(2011)
 Comer v. Murphy Oil, 585 F.3d 855 (5th Cir. 2009); 598 

F.3d 208 (5th Cir. 2010); 607 F.3d 1049 (5th Cir. 2010); 839 
F. Supp. 2d 842 (S.D. Miss. 2012); 718 F.3d 460 (5th Cir. 
2013)

 Native Village of Kivalina v. ExxonMobil, 696 F.3d 849 (9th 
Cir. 2012)

Early Climate Change Efforts



Public nuisance = an unreasonable interference 
with a right common to the general public
Private nuisance = a nontrespassory invasion of 

another’s interest in the private use and 
enjoyment of land
Typical nuisances:
Hog farms
Explosives
“Bawdy houses”
Water pollution

Early Climate Change Efforts



Common defenses to climate change nuisance 
cases:
Personal jurisdiction
Subject matter jurisdiction
Standing
Political question doctrine
Violation of separation of powers principles
Preemption of state law
Displacement of federal common law

Failure to state a claim
Plaintiffs have not plead sufficient facts to prove 

proximate causation

Early Climate Change Efforts



 States, local governments, and citizen groups brought common law 
claims against the five utility companies in 2004, asking the Court to 
declare that climate change was a public nuisance; 2d Circuit let the suit 
go forward in 2009
 Referencing Massachusetts v EPA, the Court found the plaintiffs had 

standing to sue
 The decision of the Second Circuit actually went to the discrete issue of 

whether the court could set emission limits, not the issue of whether 
damages were recoverable (i.e., it sought injunctive relief, unlike the 
other cases at the time)

 Supreme Court: the CAA “displaced” any federal common law right to 
seek abatement of CO2 emissions from power plants.
 Preemption – federal law over state law
 Displacement – federal statutory law over federal common law

 Some read the decision even more broadly, arguing plaintiffs cannot 
maintain federal common law public nuisance claims against GHG-
emitting utilities

Connecticut v. AEP



 First climate change damages case to make it to the Court of 
Appeals

 Victims of Hurricane Katrina sought damages from various oil 
and energy companies, alleging that their GHG emissions 
made damages from the hurricane much worse than it would 
have been otherwise

 The district court dismissed the claims as a non-justiciable 
political question

 5th Cir. 3-judge panel reversed and found that plaintiffs had 
standing to pursue nuisance, trespass and negligence (a high 
water mark for climate change litigants)

 An en banc panel review effectively vacated the panel’s 
decision, but the panel lacked a quorum after a recusal so the 
district court decision was reinstated. The Supreme Court 
denied cert.

Comer v. Murphy Oil



 The Ninth Circuit held that a native Alaskan village on the 
tip of a barrier reef, whose very existence was threatened 
by the effects of climate change, could not pursue public 
nuisance and conspiracy claims against multiple oil, 
energy, and utility companies.

 Citing AEP v. Connecticut, the Ninth Circuit found that the 
plaintiffs’ damages claims were also “displaced” – and 
therefore barred – by the Clean Air’s grant of authority to 
EPA to regulate GHGs. The Supreme Court denied cert.

 The decision effectively put an end to federal public 
nuisance claims for GHGs

Native Village of Kivalina v. ExxonMobil



Cases seemed to end following these three. 

Why?
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 There has been a recent resurgence in climate tort cases 
being filed

 Why?

What’s Old Is New Again





N.D. Cal: Cases Before Judge Chhabria

• Plaintiffs: six mid-sized California localities (San Mateo, Marin, 
Imperial Beach, City of Santa Cruz, County of Santa Cruz, Richmond)

• Defendants: 16-20 oil, gas, and coal companies
• Allegations: Defendants produced/marketed products they knew 

were harmful. 
• Claims: (1) Public nuisance, (2) strict liability – failure to warn, (3) 

strict liability – design defect, (4) private nuisance, (5) negligence –
failure to use due care, (6) negligence – failure to warn, (7) trespass

• Status: Chhabria ordered case remanded to state court in March 
• Appeal Pending
• Remand order is stayed pending appeal to Ninth Circuit



• Plaintiffs: Cities of San Francisco and Oakland
• Defendants: BP, Chevron, ConocoPhillips, ExxonMobil, Shell
• Allegations: Defendants’ production and promotion of fossil 

fuels has led to injuries associated with increased sea level 
rise, coastal flooding, and storm surges

• Claims: CA and federal common law public nuisance
• Relief sought: Compensatory damages in “adaptation fund” to 

pay for infrastructure to adapt for climate impacts
• Prior Developments: 

• Denied motion to remand
• Held science tutorial (March 21, 2018)
• Hearing on motion to dismiss (May 24, 2018)

• Ordered briefing on benefits/harms of fossil fuels

N.D. Cal: Cases Before Judge Alsup



• Status: On June 25, Judge Alsup granted motions to dismiss 
• Breathtaking scope of plaintiffs’ theory: impose liability on anyone who 

supplied fossil fuels with knowledge of the problem, including any past 
world-wide sales 

• Public nuisance requires unreasonable interference, which involves  
balancing the social utility against the gravity of the anticipated harm

• Huge benefits: industrial revolution and modern society
• “Having reaped the benefit of that historic progress, would it really be fair to 

now ignore our own responsibility in the use of fossil fuels and place the 
blame for global warming on those who supplied what we demanded? Is it 
really fair, in light of those benefits, to say that the sale of fossil fuels was 
unreasonable?” 

• Displacement:  AEP and Kivalina apply regarding nuisance within the 
U.S., even if caused by extraction/sale of fossil fuels instead of direct 
emissions

• But no displacement for foreign emissions that impact the U.S. 

N.D. Cal: Judge Alsup Dismisses Cases



• Foreign emissions: Separation of Powers/Foreign Policy
• Supreme Court cautions against creating new causes of 

action under federal common law, best left to legislature
• Claims “undoubtedly implicate the interests of countless 

governments, both foreign and domestic,” and “many 
foreign governments actively support the very activities 
targeted by plaintiffs’ claims”

• Presumption against extraterritoriality, concern about 
affecting foreign relations 

• “Because this relief would effectively allow plaintiffs to 
govern conduct and control energy policy on foreign soil, 
we must exercise great caution.”

N.D. Cal: Cases Before Judge Alsup



• Defendants: BP, Chevron, ConocoPhillips, ExxonMobil, Shell

• Allegations: Product liability focus, avoids term “common law”
• Injuries alleged: Injuries associated with sea-level rise, increased flooding 

and storm surge, heat waves, and frequency and intensity of precipitation 
to NYC infrastructure and property, resident health, safety, and property

• Recent developments: Motion to dismiss filed
• Hearing on June 13: Judge Keenan appeared skeptical of New York’s 

arguments
• Tough questions regarding the applicability of AEP and Kivalina
• Similar issues as in City of Oakland/San Francisco cases (Judge Alsup) 

regarding international emissions of GHGs

• Amici supporting Defendants’ motion to dismiss: 15 states
• DOJ’s amicus brief in Judge Alsup case submitted as “supplemental 

authority”

• Amici supporting City of New York: Niskanen Center, States of New York, 
California, New Jersey, and Washington

Complaint by the City of New York



• Defendants argued motion to dismiss should be granted because:
• Plaintiffs’ claims arise under federal common law and should be dismissed
• Plaintiffs’ claims are independently barred by numerous federal doctrines
• Plaintiffs fail to allege viable state law claims
• Plaintiffs’ claims are not justiciable
• Plaintiffs fail to allege proximate cause

• Judge Keenan granted defendants’ motions to dismiss on July 19
• “Climate science clearly demonstrates that the burning of fossil fuels is the 

primary cause of climate change”
• Court agrees plaintiffs’ claims are governed by federal common law

• There are areas of the law where a federal rule of decision is necessary to protect uniquely federal 
interests

• Interstate pollution is primarily a matter of federal law (International Paper Co. v. Ouellette; Illinois 
v. City of Milwaukee (Milwaukee I)

• Plaintiffs’ claims are displaced (AEP v. Connecticut; Kivalina; Milwaukee II)
• Interferes with separation of powers and foreign policy

• Appeal filed to Second Circuit

Complaint by the City of New York



• Defendants: Three Suncor Energy entities, ExxonMobil

• Allegations: Alleges defendants responsible for at least 18 billion 
tons of CO2 emissions between 1988 and 2015, which contributes to 
climate change, affecting “fragile high-altitude ecosystems,” local 
economies and infrastructure, the ski industry, and public open 
space

• Injuries alleged: Decreased value in water rights, agricultural 
holdings and real property, increased administrative/staffing costs

• Claims: (1) public nuisance, (2) private nuisance, (3) trespass, (4) 
unjust enrichment, and (5) violation of the Colorado Consumer 
Protection Act (deceptive trade practices)

Complaint by the City and County of Boulder, 
San Miguel County



• Relief sought: Past and future damages and costs to analyze, 
evaluate, mitigate, abate, and remediate the impacts of climate 
change; compensatory damages for past and reasonably certain 
future damages; remediation and/or abatement of the hazards; 
treble damages; attorneys’ fees

• Filed in April in state court
• Removed to federal court on June 29, 2018

• Briefing underway on motion to remand back to state court (to be 
completed in November 2018)

• District Court has stayed discovery and initial disclosures pending 
ruling on motion to remand back to state court

Complaint by the City and County of Boulder, 
San Miguel County



• Defendants: BP, Chevron, ConocoPhillips, ExxonMobil, Shell

• Allegations: Similar to New York City – focus is on product liability 
and does not use the term “common law”

• Claims: Public nuisance; trespass

• Status: 
• Filed 5/9, in state court; removed to federal court 5/25
• Motion to dismiss filed July 27, 2018
• On September 19, 2018, Plaintiffs filed motion for a stay of the 

case pending resolution of remand issue in Ninth Circuit in City of 
Oakland case; defendants oppose (no harm to plaintiffs)

• 12 states filed motion to participate as amicus in support 
of defendants (IN, AL, AR, CO, GA, LA, NE, OK, SC, TX, UT, 
WI)

Complaint by King County, Washington



• Defendants: Big oil/gas producers (Chevron, ExxonMobil, BP, Shell, 
etc.) and Does 1 through 100

• Claims: Public nuisance; failure to warn and design defect (strict 
liability and negligence); trespass; impairment of public trust 
resources; state environmental rights act

• Relief sought: Compensatory damages, abatement of nuisance, 
punitive damages, disgorgement of profits  

• Status: Filed July 2, 2018 in Rhode Island state court; motion for 
remand to state court filed August 17, 2018

First State Case: Rhode Island



• Filed by Mayor and City Council of Baltimore on July 18, 2018

• Defendants are 12 oil companies, including BP, Chevron, 
ExxonMobil, Shell, ConocoPhillips, Marathon, Phillips 66

• 130 page complaint alleges:
• Public nuisance
• Private nuisance
• Strict liability/failure to warn
• Strict liability/design defect
• Negligent design defect
• Negligent failure to warn
• Trespass
• Claims under the Maryland Consumer Protection Act
• Seeks compensatory damages, abatement of nuisances; civil penalties for each 

violation of the Maryland Act, punitive damages, disgorgement of profits

• Motion to remand to state court filed Sept. 11

Complaint by the City of Baltimore



What Is the Public Trust Doctrine?
 Concept dates back to Roman times
 Rooted in the notion that it is in the public interest for 

certain real property to remain in the hands of the state, 
which has an obligation to preserve it for the public
 Traditionally applied to tidelands and certain submerged 

lands
 It stood for the proposition that specific usage and access 

rights, such as fishing and navigation, were preserved for 
the public and that the government could not abrogate the 
public’s rights to these resources by transferring them 
entirely into public ownership

Public Trust Cases



How Do Plaintiffs Want To Apply the Public 
Trust Doctrine?
 Plaintiffs seek to expand public trust doctrine in an 

unprecedented way by expanding:
 The scope of the doctrine, applying it to a new type of 

resource – the atmosphere
 The content of the doctrine – in effect arguing that use of 

the resource by private individuals must be prevented by 
the government

 The nature of the doctrine, asserting it imposes obligations 
not only on state governments (the governmental bodies to 
whom it has been traditionally applied) but also the federal 
government

Public Trust Cases



Case Name Court Information Issues Status

Juliana v. United 
States

U.S. District Court for the 
District of Oregon

• Federal  constitutional claims
• Federal public trust doctrine

• Motion for summary judgment 
and motion for judgment on the 
pleadings pending

• Trial scheduled for October 2018

Clean Air Council 
v. United States

U.S. District Court for the 
Eastern District of 
Pennsylvania

• Federal constitutional claim(due process)
• Federal public trust 

• Complaint filed Nov. 6, 2017
• Motion to dismiss and 

supplemental motion to dismiss 
pending 

Sinnok v. State of 
Alaska

Third Judicial District in 
Anchorage

• State constitutional claims  (due process, 
equal protection and public trust rights )

• Apr. 30, 2018: oral argument on 
motion to dismiss 

Martinez v. 
Colorado Oil and 
Gas Conservation 
Commission

Currently before the 
Colorado Supreme Court

• Denial of rulemaking petition against 
fracking

• Legal question: does state statute require 
Commission to balance oil and gas 
development

• CO Court of Appeals ruled 2-1 in 
favor of plaintiffs (Mar. 23, 2017)

• Colorado Supreme Court granted 
cert Jan. 28, 2018

• Briefi

Reynolds v. State 
of Florida

Circuit Court of the Second 
Judicial Circuit for Leon
County, FL

• State public trust doctrine (in state 
constitution)

• State constitutional claims (due process, 

• Complaint filed Apr. 16, 2018

Aji P. (Piper) v. 
Washington

State of Washington, Gov. 
Inslee, Dep’t of Ecology , 
Dep’t of Commerce, state 
transportation agencies

• State constitutional claims and state public 
trust doctrine

• Current state actions (including 2016 Clean 
Air Rule) insufficient to remedy harm

• Complaint filed Feb. 16, 2018
• Current trial date: Feb. 19, 2019

Pending Public Trust Cases

Martinez v. 
Colorado Oil and 
Gas Conservation 
Commission

Currently before the 
Colorado Supreme Court

• Denial of rulemaking petition against 
fracking

• Legal question: does state statute require 
Commission to balance oil and gas 
development with public health, safety, 
and welfare?

• CO Court of Appeals ruled 2-1 in 
favor of plaintiffs (Mar. 23, 2017)

• Colorado Supreme Court granted 
cert Jan. 28, 2018

• Briefing complete, several amici 
briefs

Aji P. (Piper) v. 
Washington

State of Washington, Gov. 
Inslee, Dep’t of Ecology , 
Dep’t of Commerce, state 
transportation agencies

• State constitutional claims and state public 
trust doctrine

• Current state actions (including 2016 Clean 
Air Rule) insufficient to remedy harm

• Complaint filed Feb. 16, 2018
• Motion To Dismiss Granted 

based on political question 
doctrine



Juliana v. United States

• Allegations: Failing to address climate change violates the 
plaintiffs’ fundamental constitutional rights and the public 
trust doctrine 

• Relief sought: Declarative relief, enjoin future violations, 
invalidate DOE order authorizing LNG exports from Coos Bay 
terminal, require consumption-based inventory of U.S. CO2
emissions, federal plan to prevent atmospheric CO2 from 
exceeding 350 ppm by 2100

• Claims: 1) Due Process clause of the Fifth Amendment; 2)  
Equal Protection principles in the Fifth Amendment; 3) 
“Unenumerated right to a stable climate system preserved 
under the Ninth Amendment and substantive Due Process,” 
and 4) public trust doctrine 



Juliana v. United States

• History: 
• Survived motion to dismiss
• Intervention:  increased risk
• Mandamus petition failed
• Motion to stay discovery or for other relief filed in Supreme 

Court
• Justice Kennedy asked for a response
• Supreme Court denied request:
• The “breadth of respondents’ claims is striking, however, and the 

justiciability of those claims presents substantial grounds for 
difference of opinion. The District Court should take these concerns 
into account in assessing the burdens of discovery and trial, as well as 
the desirability of a prompt ruling on the Government’s pending 
dispositive motions”



Juliana v. United States

• Pending:
• Motion for summary judgment
• Motion for judgment on the pleadings

• Status: Marching toward trial
• Trial set for October 29, 2018



What’s Next?

• EPA’s repeal of the Clean Power Plan and 
replacement with the Affordable Clean Energy Rule

• Will result in inevitable litigation

• More tort efforts?
• How does changing Supreme Court factor in?



Any questions?

Contact Information
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