
 

 

 

 

MEMORANDUM 

 

DATE: August 27, 2018 

 

TO:  CEO Climate Change and Generation Policy Task Force 

Environmental Committee 

Generation & Fuels Committee 

New Generation Committee 

 

FROM: Carolyn Slaughter, Director of Environmental Policy  

 

SUBJECT: Summary of the Proposed Affordable Clean Energy Rule 

 

Executive Summary: On August 21, 2018, the Environmental Protection Agency (EPA) issued 

a proposed rule entitled the Affordable Clean Energy (ACE) rule (ACE Rule or Proposal). The 

Proposal is designed to replace the Clean Power Plan (CPP), with revised emission guidelines 

that will guide the development of state plans to reduce carbon dioxide (CO2) emissions from 

existing electric generating units (EGUs).  

 

The ACE Rule provides that the best system of emissions reduction (BSER) for existing EGUs is 

based on heat rate improvement (HRI) measures that can be applied at an existing coal-fired 

EGU.  The ACE Rule calls for each state to establish its own standards of performance for 

affected EGUs. EPA’s proposed emission guidelines identifies a list of “candidate” HRI 

measures (including technologies and operational changes), which EPA has identified as BSER 

for CO2 emissions. The Proposal calls on each state with coal-fired EGUs (natural gas combines 

cycle and integrated gasification combined cycle units are excluded) to set CO2 emission rates 

standards of performance, based on the state’s determination as to what each plant in its purview 

can achieve by applying the candidate HRI measures from EPA’s BSER list. States may take 

into consideration a number of factors, including a plant’s remaining useful life when setting the 

standard of performance and establishing compliance timelines. 

 

EPA is proposing new implementing regulations that provide direction to EPA and states on the 

implementation of emission guidelines currently codified at 40 CFR Part 60, Subpart B. The new 

implementing regulations would apply to this Proposal and any future emission guidelines 

finalized under CAA section 111(d). The proposed changes to 40 CFR Part 60, Subpart B would 

harmonize the regulations with the statute and make clear states have discretion in establishing 

and applying emission standards consistent with the BSER.  
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Finally, EPA is proposing revisions to the New Source Review (NSR) program.  The Proposal 

would establish a new preliminary applicability test for determining whether a physical or 

operational change made to an EGU is a “major modification” triggering NSR. Thus, giving 

EGU owners/operators flexibility to make efficiency improvements that are consistent with the 

proposed BSER without triggering burdensome and costly NSR permit requirements.  

 

The ACE Rule does not revisit or reconsider EPA’s 2009 finding that elevated concentrations of 

greenhouse gases (GHGs) in the atmosphere may reasonably be anticipated to endanger public 

health and welfare of current and future generations (Endangerment Finding). That 

Endangerment Finding served as the basis for the CPP and other GHG regulations and remains 

on the books. Also, of note, the ACE Rule does not revisit EPA’s carbon pollution standards for 

new, modified, and reconstructed power plants under Section 111(b), which is a legal predicate 

for the ACE Rule’s proposed regulation of existing power plants. EPA plans to propose a 

replacement for the Section 111(b) new source performance standards later this year. 

 

In the rulemaking docket, EPA has included its Regulatory Impact Analysis (RIA).  According to 

EPA, it projects that replacing the CPP with the ACE Rule could result in $3.4 billion in net 

benefits, including $400 million annually. Under some scenarios, avoided compliance costs total 

$6.4 billion compared to the CPP. Compared to the CPP, the ACE Rule is projected to result in 

the following in 2025: 

 

• Reduced U.S. retail electricity prices (-0.2 to -0.5 percent); 

• Increased coal production for power sector use (4.5 to 5.8 percent increase); and 

• No change in total electric generating capacity. 

 

There will be a 60-day comment period once the Proposal is published in the Federal Register. 

The Association plans to draft comments and looks forward to working with members as this 

process moves forward. Members are encouraged to contact Carolyn Slaughter 

(cslaughter@publicpower.org/ 202.957.8997) with any questions or concerns about the Proposal.  

 

Affected Sources:  Under the Proposal an affected EGU is any fossil fuel-fired utility steam 

generating unit. The affected unit must serve a generator capable of selling greater that 25 mega- 

watts (MW) to a utility power distribution system and have a base load rating of greater than 260 

GJ/h (250 MMBtu/h) heat input of fossil fuel.  Combustion turbines, including natural gas 

combined-cycle units (NGCC) or integrated gasification combined cycle (IGCC), are not 

considered affected sources under the Proposal.  

 

While NGCC units are not affected sources in the Proposal, EPA is accepting comment on its 

proposed definition of affected EGUs.  

mailto:cslaughter@publicpower.org/
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Best System of Emissions Reduction (BSER) Determination:  EPA proposes to identify 

BSER as “heat rate improvements” for existing fossil-fuel fired steam generating EGUs. The 

Agency is proposing a list of “candidate” technologies which states are expected to evaluate in 

establishing a standard of performance for each source. States, in applying the standard of 

performance, may take into account, among other factors, the remaining useful life of the 

existing source to which the standard would apply. 

 

Table 1. - Summary of Most Impactful HRI Measures and Range of Their HRI Potential 

(%) by EGU Size 

 < 200 MW 200 - 500 MW > 500 MW 

HRI Measure Min       Max Min       Max Min       Max 

Neural Network/Intelligent Sootblowers 0.5          1.4          0.3          1.0          0.3          0.9 

 

Boiler Feed Pumps 0.2 0.5 0.2 0.5 0.2 0.5 

Air Heater & Duct Leakage Control 0.1 0.4 0.1 0.4 0.1 0.4 

Variable Frequency Drives 0.2 0.9 0.2 1.0 0.2 1.0 

Blade Path Upgrade (Steam Turbine) 0.9 2.7 1.0 2.9 1.0 2.9 

Redesign/Replace Economizer 0.5 0.9 0.5 1.0 0.5 1.0 

Improved O&M Practices Can range from 0 to > 2.0 % depending on the unit’s 

                                                                                         historical O&M practices.                          

 

HRI for Natural Gas-fired Stationary Combustion Turbines: EPA also considered 

opportunities for emissions reductions at natural gas combustion turbines as part of the BSER for 

simple cycle and combined cycle turbines. EPA received comments identifying potential HRI 

measures for combustion turbines in response to the Agency’s Advanced Notice of Proposed 

Rulemaking. However, EPA concluded it lacked information on the availability, applicability, 

cost, or expected emission reductions for HRI for natural gas-fired combustion turbines. While 

the ANPRM process yielded some information on HRI for stationary combustion turbines, it 

seems clear that EPA is seeking more information to support potentially establishing a BSER for 

existing natural gas-fired stationary combustion turbines. 

 

Other Considered Systems for GHG Emission Reductions:  EPA considered other systems of 

GHG emission reductions that may be applied to affected EGUs but is not proposing that they 

should be part of the BSER. Full or partial carbon capture and storage is too expensive and may 

not be viable for certain facilities not located near enhanced oil recovery opportunities. EPA 

determined co-firing (biomass and natural gas) is not part of the BSER due to cost and feasibility 

considerations, including regional or facility specific constraints on access to sufficient quantities 

of those fuels. 
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State Plan Development: EPA has the authority to determine the BSER pursuant to CAA 

section 111(d)(1) provided that states will submit plans to EPA establishing “standards of 

performance” for existing sources.  EPA is clarifying in its proposed implementation regulations 

that “EPA is not required to provide presumptive numerical standards that can be achieved in 

EPA’s BSER determination [to] adequately provide sufficient information to the states on the 

degree of emission limitation that will result from application of the BSER to existing sources to 

appropriately inform the states’ exercise of their authority to develop state plans under 111(d)”  

 

The proposed list of HRI measures and corresponding costs and ranges of emission reductions is 

the “information” states may use to establish standards of performance for each affected source.  

 

In situations where a state determines there are no HRI measures appropriate for an affected 

EGU, it must establish a standard of performance for the EGU. (Circumstances might include 

concerns about remaining useful life or candidate HRI measures have already been applied.) In 

this type of circumstance, states could adopt an emission rate that would only apply if the unit 

has not retired by a certain date or an emission rate that reflects “business as usual” with no 

backsliding on performance.   

 

States are expected to conduct a unit-specific evaluation of HRI potential, technical feasibility, 

and applicability for each of the HRI candidate technologies. States must set standards of 

performance based on considerations most suitable to the individual source including: changes in 

operation, historical emissions rates, effect of potential HRIs, and other factors the state believes 

are relevant including remaining useful life.  

 

EPA is proposing the form of the standards of performance be an emission rate in pounds of CO2 

per megawatt hour (lbCO2/MWh). EPA is requesting comment on differentiating between gross 

and net heat rate. 

 

States in their state plans can determine the appropriate compliance deadlines for affected EGUs, 

which may include customized compliance schedules for individual units. If the compliance 

schedule is extended more than 24 months after the state plan submittal, the plan must include 

legally enforceable increments of progress for the source. 

 

State plans are due three years after final publication of the ACE Rule. From a practical 

perspective, sources may have compliance deadlines of up to five years after the final rule (i.e., 

2024 or later). EPA must act on the state plan submission within 12 months of determining the 

plan is complete. EPA has two years to promulgate a federal plan after a finding of failure to 

submit a complete plan, or disapproval of a state plan.  
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Compliance Flexibilities for States and Sources:  EPA is proposing to allow affected sources 

to use both BSER and non-BSER measures to achieve compliance with their state plan 

obligations.  Compliance measures must meet two criteria: 1) they must be implemented at the 

source, and 2) they must be measurable at the emission source using data, emissions monitoring 

equipment or other measures to demonstrate compliance, which can be easily monitored, 

reported and verified at the unit. 

 

The Proposal allows states to incorporate emissions averaging among affected EGUs across a 

single facility. EPA’s position is that averaging and trading across affected sources or between 

affected and non-affected sources is inconsistent with its interpretation of BSER as limited to 

measures taken at and by the affected source.  EPA outlines three practical and legal concerns 

with allowing averaging amongst affected sources outside of a facility.  First, EPA is concerned 

that averaging and trading across affected sources (or between affected sources and non-affected 

sources, e.g., wind turbines) would be inconsistent with its proposed interpretation of the BSER 

as limited to measures that apply at, and to, an individual source. Second, EPA believes that if 

section 111(d) were to allow states to include trading and averaging between sources in their 

plans, the express provision under 111(d)(1) authorizing states to consider existing sources’ 

remaining useful life and other factors when establishing and applying standards of performance 

could be viewed as superfluous. Third, EPA points to concerns about the relative complexity of 

development and implementation of a state plan that includes averaging or trading, as well as the 

difficulty in ensuring robust compliance with standards of performance by means of averaging or 

trading. This is an area where EPA is seeking extensive comments and legal analysis.  

 

Proposed Revision to Implementing Regulations: EPA is proposing to carry over the current 

implementing regulations in 40 CFR 60 Subpart B to a new subpart that will be applicable to 

EPA’s emission guidelines and state plans or federal plans associated with such emission 

guidelines. The revised timing requirements will apply to currently outstanding state plan 

submissions under previously promulgated emission guidelines. Table 4, below, is an excerpt 

from the Proposal which summarizes the changes to the implementing regulations. 
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Table 4. - Summary of Changes to the Implementing Regulations 

New Implementing Regulations – Subpart Ba 

For all future 111(d) emission guidelines 

Existing Implementing Regulations – 

Subpart B  

For all previously promulgated 111(d) 

emission guidelines 

Explicit authority for a new 111(d) emission 

guideline requirement to supersede these 

implementing regulations 

No explicit authority 

Use of term “guideline document”; does not 

require EPA to provide a presumptive emission 

standard 

Use of term “emission guideline”; arguably 

required EPA to provide a presumptive 

emission standard 

Use of term “standard of performance” Use of term “emission standard” 

“Standard of performance” allows states to 

include design, equipment, work practice, or 

operational standards when EPA determines it’s 

not feasible to prescribe or enforce a standard pf 

performance, consistent with the requirements of 

CAA section 111(h) 

“Emission standard” allows states to prescribe 

equipment specifications when EPA 

determines it’s clearly impracticable to 

establish an emission standard 

State submission timing: 3 years from 

promulgation of a final emission guideline 

State submission timing: 9 months from 

promulgation of a final emission guideline 

EPA action on state plan submission timing: 12 

months after determination of completeness 

EPA action on state plan submission timing: 4 

months after submittal deadline 

Timing for EPA promulgation of a federal plan, 

as appropriate: 2 years after finding of failure to 

submit a complete plan, or disapproval of state 

plan 

Timing for EPA promulgation of a federal 

plan, as appropriate: 6 months after submittal 

deadline 

Increments of progress are required if 

compliance schedule for a state plan is longer 

than 24 months after the plan is due 

Increments of progress are required if 

compliance schedule for a state plan is longer 

than 12 months after the plan is due 

Completeness criteria and process for state plan 

submittals 

No previous discussion 

Usage of the internet to satisfy certain public 

hearing requirements 

 

 

 

 

No previous discussion 

 

 

 

 

No distinction made in treatment between 

health-based and welfare-based pollutants; 

variance provision available regardless of type of 

pollutant 

Different provisions for health-based and 

welfare-based pollutants; state plans must be 

as stringent as EPA’s emission guideline for 

health-based pollutants unless variance 

provision is invoked 
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Revisions to NSR Applicability Test: EPA is proposing to amend the NSR regulations to 

include an hourly emission increase test for EGUs as an intermediate step (Step 2) in its current 

major NSR applicability analysis.  This approach is similar to EPA’s 2007 proposed NSR 

reforms (73 Fed. Reg. 26,202, May 8, 2007).  Under this proposed approach, the NSR program 

would include a four-step applicability test. (See Table 5 below). 

 

In Step 1, if a project constitutes a physical change or change in the method of operation for NSR 

purposes you would move to Step 2. In Step 2 the permitting agency would have to evaluate 

whether the change caused an increase in the source’s maximum hourly emissions (in pounds per 

hour). If there is no maximum hourly emissions increase, NSR does not apply. If there is a 

maximum hourly emissions increase, the analysis would then proceed to Step 3 to determine 

whether the project would cause a significant emission increase and a significant net emission 

increase, as under the current regulations.   

 

EPA proposes three alternative measures for assessing an hourly emissions increase (i.e., Step 2): 

(1) maximum achieved hourly emissions, based on statistical analysis of recorded emissions data 

from the pre-project period to determine the “upper tolerance limit” of hourly emissions; (2) 

maximum achieved hourly emissions, based on the highest hourly emission rate actually 

observed during the preceding 5 years; and (3) maximum achievable hourly emissions, based on 

input. 

 

Table 5: Proposed Major NSR Applicability for Existing EGUs. 

 

Step 1:  Physical Change or Change in the Method of Operation 

Step 2:  Hourly Emissions Increase Test 

 

• Alternative 1 – Maximum achieved hourly emissions; statistical approach; input 

basis 

• Alternative 2 – Maximum achieved hourly emissions; one-in-5-year baseline; input 

basis 

• Alternative 3 – Maximum achievable hourly emissions; input basis 

 

Step 3: Significant Emission Increase Determined Using the Actual-to-Projected Actual 

Emissions Test as in the Current NSR Rules 

 

Step 4: Significant Net Emissions Increase as in the Current NSR Rules 

 

The proposed “Step 2” hourly emissions test would be available to existing EGUs, including 

both utility boilers and stationary combustion turbines (even though combustion turbines are not 

subject to the ACE Rule), for all regulated NSR pollutants. EPA, however, solicits comments on 
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whether it should limit the NSR provisions of the ACE Rule only to projects that would be 

required for compliance with the Rule’s CO2 requirements. 

 

EPA is proposing to allow states the discretion to decide whether to incorporate the hourly test 

into their state implementation plans. State and local permitting agencies issuing permits under 

EPA-delegated authority would be required to apply the hourly emissions test. 

 

#### 
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The following section includes all the issues in which EPA is seeking stakeholder input. For your 

convenience we have provided the comment number and page number in the pre-publication 

version of the ACE Rule. 

 

ACE Areas for Comment 

 

1. EPA is soliciting comment on whether and how to consider declining CO2 emissions in the 

power sector when developing CO2 emission guidelines for the power sector. (Comment-1). 

Pg 21. 

2. In proposing ACE, EPA offers additional legal rationale to support its determination that 

heat-rate improvements constitute the BSER. EPA solicits comment on these additional legal 

interpretations (Comment-2). Pg 25. 

3. EPA solicits comments on systems of emission reduction that might be the BSER for these 

types of EGUs (i.e., stationary combustion turbines and IGCC) (Comment-3). Pg 35.  

4. EPA solicits comment on whether there should be a different definition of affected EGUs for 

ACE (Comment-4). Pg 35. 

 

Determination of BSER 

 

5. EPA solicits information on adequately demonstrated systems of GHG emission reduction 

for existing natural gas-fired stationary combustion units especially on the efficiency, 

applicability, and costs of such systems (Comment-5). Pg. 38. 

6. EPA solicits comment on whether other unlisted HRI measures should be included as part of 

the BSER and added to the candidate technologies (Comment-6). Pg 42. 

7. Comment on each of the candidate technologies described (see Table 1, Summary of most 

important HRI measures and range of their HRI Potential) including whether any additional 

technologies should be added to the list, and whether there is additional information that EPA 

should be aware of and consider to determining the BSER and establishing the candidate 

technologies for HRI measures. (Comment-7). Pg 42. 

8. EPA is seeking comment on how various studies (See Table 3 HRI Reports) examining the 

potential for HRI in the U.S. fleet can inform EPA’s understanding of potential HRI 

opportunities (Comment-8). Pg 53. 

9.  EPA’s analysis indicated that system-wide emission decreases due to reduced heat rate are 

likely to be larger than any system wide increases due to increased operation. EPA solicits 

comment on this conclusion. (Comment-9). Pg 56. 

10. EPA is taking comment on the estimates of 3.4 percent heat rate improvement potential for 

NGCC EGUs cited in “Gas Turbine Performance Upgrade Options,” Phillips, J. Levine as 

well as any other information on the performance and cost of potential HRIs for turbines. 

(Comment-10). Pg 59. 
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11. EPA is taking comment on whether it should reconsider its determination that there are no 

HRI that represent BSER if HRI cited in a paper, (“Gas Turbine Performance Upgrade 

Options, Phillips, J.: Levine, P.) are available for similar costs. (Comment-11). Pg 59. 

12. EPA is seeking information on any new information regarding the availability, applicability, 

costs or technological feasibility of CCS technologies. (Comment-13). Pg 60. 

a. EPA is soliciting comment on whether co-firing should be included among the BSER 

candidates’ technologies for states to evaluate when establishing standards of 

performance. Pg 61. 

 

State Plan Development 

 

13. The EPA solicits comment on whether states should determine source-specific compliance 

schedules under this emission guideline, or if a uniform compliance schedule is appropriate, 

and if so, what length of time is appropriate. (Comment C-13). Pg 66. 

14. The Agency is soliciting comment on approaches based on the use of historical heat rate or 

emissions data for the individual source that may be used to establish a formulaic approach to 

establishing a performance standard. (Comment C-14). Pg 67. 

15. EPA is proposing an emission rate (lb/CO2/MWh) as the form of the standard of 

performance. EPA solicits comment on whether other forms of standards of performance 

should be allowed in state plans and whether a different form of standard should be the 

primary form that is authorized for state plans under a final emission guideline in response to 

this proposal (Comment C-15). Pg 70. 

16. EPA also requests comment on the merits of differentiating between gross and net heat rate 

(Comment C-16). Pg 71. 

17. EPA proposes that compliance measures must meet two criteria: (1) they are implemented at 

the source itself, and (2) they are measurable at the source of emissions using data, emissions 

monitoring equipment or other methods to demonstrate compliance, such that they can be 

easily monitored, reported and verified at a unit. EPA solicits comment on whether these two 

criteria are appropriate or not and why, and whether there may be compliance flexibilities 

that might meet the two proposed criteria (Comment C-17). Pg 73. 

18. EPA is further soliciting comment on whether there are certain non-BSER measures that 

should be disallowed for compliance, and if so, under what criteria or rationale should 

measures be disallowed for compliance (Comment C-18). Pg 73 

19. EPA solicits comments on what other implementation and enforcement measures may be 

necessary for states to meet the requirements of section 111(d)(1)(B) (Comment C-19). Pg 

74. 

20. EPA solicits comments on the inclusion of forest-derived biomass as a compliance option for 

affected units to meet state plan standards under this Rule (Comment C-20). Pg 75. 

21. The Agency also solicits comment on the inclusion of non-forest biomass (e.g., agricultural, 

waste stream-derived) for energy production as a compliance option, and what value to 
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attribute to the biogenic CO2 emissions associated with non-forest biomass feedstocks 

(Comment C-21). Pg 76. 

22. EPA solicits comments on the manner in which states should be permitted to exercise their 

statutory authority to take into account remaining useful life and on what “other factors” 

might appropriately be besides remaining useful life (Comment C-22). Pg 76. 

23. EPA further solicits comments on what are other factors that states should be allowed to 

consider in establishing a standard of performance, per the proposed variance provision 

(Comment C-23). Pg 77. “Other factors would include: unreasonable cost of control resulting 

from plant age, location or basic process design; physical impossibilities of installing 

necessary control equipment or other factors specific to the facility (or class of facilities).” 

24. In the case of a unit with a short remaining useful life, EPA takes comment on what such a 

standard might look like (Comment C-24). Pg 78. [ how many public power EGUs have 

implemented the HRI candidate technologies and which technologies have been 

implemented?] 

a. EPA requests comment on the treatments of a source that either has a short remaining 

useful life or has already implemented all of the HRIs identified as the BSER. 

25. EPA is soliciting comment on whether there are considerations in allowing states to utilize 

the proposed variance provision (i.e., unreasonable cost of control resulting from plant ages, 

location, or basic process design; 2) physical impossibility of installing necessary control 

equipment; or 3) other factors specific to the facility (or class of facilities) that make 

application of a less stringent standard or final compliance time significantly more 

reasonable) in the new implementing regulations in response to the final emission guideline, 

including the potential interaction of the compliance flexibilities proposed in this proposal 

with utilization of the provision (Comment C-25). Pg 78. 

26. EPA welcomes comments on the legality and appropriateness of utilizing this [variance] (see 

comment-25) provision generally, and in the context of specific compliance flexibilities that 

states may employ in developing their plans (Comment C-26). Pg. 79. 

27. EPA solicits comment on any factors that may play a role in a state setting a standard of 

performance with consideration to NSR (Comment C-27). Pg. 79. 

28. EPA solicits comment on the question of whether CAA section 111(d) authorizes states to 

include averaging and trading between existing sources in the plans they submit to meet the 

requirements of a final emission guideline (Comment C-28). Pg. 80. 

29. The EPA solicits comment on whether facility-wide averaging of affected EGUs is 

appropriate and whether there should be other types of considerations involved (Comment C-

29). Pg. 81. 

30. EPA is also taking comment on the possibility of averaging affected EGUs with non-affected 

EGUs within a facility in the limited case when they represent incremental new non-emitting 

capacity (Comment C-30). Pg.81. 

31. The EPA seeks comment on whether there is a way to allow trading between affected EGUs 

across affected sources while not encouraging generation shifting (Comment C-31). Pg. 84. 
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32. EPA is primarily interested in comments pertaining to whether averaging could and should 

be allowed for trading, and to what degree (i.e., averaging across a state, or trading) 

(Comment C-32). Pg. 84. 

33. If a commenter believes that averaging across multiple affected sources should be allowed as 

part of a state’s plan, EPA requests comment on how the averaging system should 

conceptually work (Comment C-33). Pg. 84. 

34. EPA requests comment on how allowing averaging across multiple affected sources would or 

would not undermine the BSER determination (Comment C-34). Pg. 84.  

35. EPA requests comment on what type of EM&V criteria should be included for the 

compliance instruments (Comment C-35). Pg.85. 

36. If a commenter believes that trading should be allowed as part of a state’s plan, EPA requests 

comment on whether sources should be allowed to bank compliance instruments (Comment 

C-36). Pg. 85. 

37. If a commenter believes that averaging across multiple affected sources should be allowed as 

part of a state’s plan, EPA requests comment on what mechanisms states would need to 

employ to ensure compliance is maintained and tracked for purposes of providing for the 

implementation and enforcement of the standards of performance (Comment C-37). Pg 85. 

38. If a commenter believes that averaging across multiple affected sources should be allowed as 

part of a state’s plan, EPA requests comment on which and/or if technology should be limited 

in the averaging program (Comment C-38).Pg 85. 

39. If a commenter believes that averaging across multiple affected sources should be allowed as 

part of a state’s plan, EPA requests comment on whether affected EGUs across state lines 

could be able to average and what measures state plans should include to provide for the 

implementation and enforcement of such multi-state averaging (Comment C-39). Pg 85. 

40. EPA further requests comment on the issues of statutory interpretation of whether they are 

appropriate interpretations of section 111(d) specifically and section 111 generally, in terms 

of the provision’s text, structure, and purpose (Comment C-40). Pg 85. 

41. EPA additionally solicits comment on whether such averaging, trading, or “bubbling” 

compliance flexibilities as are available under other sections of title I of the CAA suggest 

that such flexibilities should be afforded under state plans under section 111(d) (Comment C-

41). Pg 85. 

42. EPA is proposing that these new implementing provisions apply for states to meet the 

requirement that state plans include implementation and enforcement measures. EPA 

requests comment on whether these new implementing provisions are appropriate to apply 

for purposes of meeting obligations under a final rule in response to this proposal, or whether 

other implementation or enforcement measures should be required (Comment C-42).Pg 86. 

43. EPA solicits comment on whether there should be any bounds or consideration to the 

averaging times that states are allowed to consider (Comment C-43). Pg 86. 

44. EPA solicits comment on whether electronic [state plan] submittals are appropriate and less 

burdensome to states (Comment C-44). Pg 87. 
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45. EPA solicits comment on whether electronic submittals should be the sole means of 

submitting state plans (Comment C-45). Pg 87. 

46. In section 60.5740a of the regulatory text for this proposal, there is description and list of 

what a state plan must include. EPA solicits comment on whether this list is comprehensive 

to submit a state plan (Comment C-46).Pg. 87. 

 

New Implementing Regulations for Section 111(d) Emission Guidelines 

 

47. EPA requests comments on whether to retain the existing implementing regulations with 

respect to rules and state plans associated with CAA section 129 and apply the new 

implementing regulations only to section 111(d) regulations prospectively to state plans 

issues solely under the authority of section 111(d). (Comment C-47). Pg 89. 

48. EPA is soliciting comment on the proposed timing requirements [ three years for state plan 

submittal] for prospective emission guidelines under the new implementing regulations and 

the alignment of ongoing emission guidelines by amending its respective regulatory text to 

incorporate the new timing requirements. (Comment C-48). Pg 89. 

49. EPA is proposing that the new implementing regulations are applicable only to emission 

guidelines and associated plans developed after promulgation of this regulation, including the 

emission guideline being proposed as part of this action for GHGs and existing affected 

EGUs. EPA solicits comment on this proposed applicability of the new implementing 

regulations (Comment C-49). Pg 90. 

50. EPA is proposing specific changes to better align the implementing regulations with the 

statute. These changes are reflected in the proposed regulatory text for this action, and EPA 

solicits comments on both the substance of these changes and the proposed regulatory text 

(Comment C-50). Pg 91. 

51. EPA is proposing to include a provision in the new implementing regulations that expressly 

allows for any emission guideline to supersede the applicability of the implementing 

regulations as appropriate. EPA solicits comments on the inclusion of such provision as part 

of the implementing regulations for section 111(d) (Comment C-51). Pg 91. 

52. EPA solicits comment on generally providing states with three years after the publication of 

the final emission guidelines and solicits comment on any other timeframes that may be 

appropriate for submission of state plans given the flexibilities EPA intends to provide 

through its emission guidelines (Comment C-52). Pg 95. 

53. EPA solicits comment on extending the timing of EPA’s action on a state plan from 4 months 

of when a plan is due to 12 months from determination that a state plan submission is 

complete (Comment C-53). Pg 96. 

54. EPA solicits comment on change in timing for EPA to promulgate a federal plan from six 

months to two years (Comment C-54). Pg 96 

55. EPA solicits comment on extending the deadline for promulgating a final (i.e., after 

appropriate notice and comment) federal plan for a state to two years after either 1) EPA 
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finds that a state has failed to submit a complete plan, or 2) EPA disapproves a state plan 

submission (Comment C-55).Pg 96 

56. EPA currently allows states to consider installation of certain equipment as compliance when  

the establishment of emission rates is “clearly impactable.” EPA purposes to use the “ not 

feasible to prescribed or enforced” language as the condition for the new implementing 

regulations under which alternative standards may be established. (Comment C-56). Pg 102. 

57. EPA solicits comments on how a new variance provision can permit states to take into 

account remaining useful life and other factors, and what other factors might appropriately be 

(Comment C-57). Pg 103. 

58. EPA is also soliciting comment on whether the factors outlined in the existing variance 

provision at 40 CFR 60.24(f) are appropriate to carry over to a new variance provision if they 

adequately give meaning to the requirements of section 111(d)(1)(B) (Comment C-58). Pg 

104. 

 

New Source Review Permitting HRIs 

 

59. EPA is inviting comment on whether it is appropriate to consider the costs of NSR 

compliance in the BSER analysis under section 111(d), assuming that triggering NSR cannot 

otherwise be avoided through actions by the source or through revisions to the NSR 

regulations that are proposed by EPA in this rule or if EPA does not finalize revisions to the 

NSR regulations (Comment C-59). Pg 118. 

60. EPA solicits comment on how a state or local permitting agency may estimate or project the 

cost for the source to comply with any NSR requirements that may flow from a selected 

BSER, and on how the potential for delays because of an influx of NSR permit applications 

may be accounted for in setting an implementation schedule for 111(d) plans (Comment C-

60). Pg 119. 

61. EPA is soliciting comment on whether a narrower range of options for implementing an 

hourly emissions test for NSR for EGUs would both help promote energy efficiency and the 

effectiveness of implementing the ACE rule, while at the same time being consistent with the 

NSR provisions in CAA and past judicial decisions interpreting those provisions (Comment 

C-61). Pg 119. 

62. EPA is soliciting comment on whether to confine the applicability of the hourly test to a 

smaller subset of the power sector, such as only the affected EGUs that are making 

modifications to comply with their state’s standards of performance pursuant to these section 

111(d) emissions guidelines (i.e., pursuant to this notice’s proposed provisions at § 60.5775a 

and § 60.5780 a) (Comment C-62). Pg 132. 

63. In 2007, EPA argued that the hourly achievable test is equivalent to a measure of actual 

emissions because “for most, if not all EGUs, the hourly rate at which the unit is actually 

able to emit is substantively equivalent to that unit’s historical maximum hourly emissions.” 
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72 FR 26219 (May 8, 2007). EPA is taking comment on this prior assertion and whether 

recent changes to the energy sector may have rendered it invalid (Comment C-63). Pg 132. 

64. EPA is also asking for comment on whether if, practically speaking, maximum achieved and 

maximum achievable hourly rates are equivalent for most if not all EGUs, EPA has the 

flexibility under the CAA to implement an hourly achievable emissions test for NSR 

(Comment C-64). Pg 133.  

65. EPA requests comment on the concern about the potential emission increases as part of the 

proposed NSR changes that some stakeholders have raised (Comment C-65). Pg 134. 

66. Supplementing the Agency’s legal and policy rationale provided in the 2007 SNPRM, EPA is 

taking comment on an important factor that EPA believes supports moving forward with the 

addition of an NSR hourly emissions test for EGUs: EPA is now proposing a rule that could 

result in sources being required to perform HRIs (as determined by their state 111(d) plans) 

rather than sources independently deciding to do them (Comment C-66). Pg 135. 

67. EPA requests comment on the extent to which EPA should allow the adoption of an NSR 

hourly emissions test for EGUs in light of EPA’s decision to issue these proposed emission 

guidelines for the power sector (Comment C-67). Pg 135. 

68. EPA is also taking comment on other ways to minimize or eliminate any adverse impact that 

NSR may have on implementing section 111(d) plans for EGUs (Comment C-68). Pg 135. 

69. EPA believes the two programs, [NSPS and 111(d)] are intended to complement—not 

conflict with—each other. However, because changes considered under 111(d) plans could 

result in a source triggering NSR under the current NSR rules and increasing the costs to the 

point that undertaking HRI are less financially feasible for some sources, can EPA apply the 

reasoning of UARG ( UARG v. EPA 134 S. Ct. 2427,2439-41(2014))to read the definition of 

“modification” in this context to afford more flexibility to exempt sources from NSR 

requirements when they are compelled to make changes by an NSPS (Comment C-69)? Pg 

136-137. 

70. EPA solicits comment on allowing states this flexibility to adopt the proposed NSR rule 

changes and on any other considerations with respect to state (or local/district agency) 

adoption and implementation of the proposed NSR changes (Comment C-70). Pg 137. 

71. EPA intends that the NSR revisions, if finalized, would be severable from the other 

provisions on judicial review. EPA solicits comment on whether it would be appropriate to 

finalize the NSR revisions as a separate action from the remainder of the proposal (Comment 

C-71). Pg 138. 

72. EPA solicits comment on the EPA’s need for requested information, the accuracy of the 

provided burden estimates and any suggested method for minimizing respondent burden to 

EPA. (Comment-72) Pg 169. 

73. EPA solicits comment on all aspects of the Proposal and its impacts, including potential 

impacts on small entities (such as municipal and rural electric cooperatives). (Comment-73) 

Pg. 170. 
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74. EPA solicits comment on this Proposal from state and local officials. (Comment- 74) Pg. 

171. 

75. EPA solicits comment on the fact that the Proposal does not involve technical standards and 

specifically invites the public to identify potentially applicable voluntary consensus standards 

and to explain why such standards should be used in this action. (Comment- 75) Pg. 173. 

 


