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Discussion Agenda
• Greenhouse Gas (GHG) Regulations
• Air Quality Regulations
• Solid Waste Disposal Regulations
• Clean Water Act Regulations
• Regulations on the Horizon

@PublicPowerOrg #PublicPower2



Federal Greenhouse Gas Emissions 
Regulation
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2015
EPA Published the Clean Power Plan (CPP) 
EPA Published GHG New Source Performance Standards

2016
U.S. Supreme Court stayed the CPP

2017
EPA Proposed to Repeal the CPP
EPA Issued an Advanced Notice of Proposed Rulemaking

2018
EPA Proposed the Affordable Clean Energy Rule (ACE)

Presenter
Presentation Notes
In October 2015: EPA finalized the CPP and issued GHG New Source Performance Standards for new, modified and reconstructed EGUsLitigation regarding the rule has been held in abeyance since 2017 and is expected to continue to be held in abeyance.



Affordable Clean Energy Rule Proposal

• August 2018: EPA released the proposed Affordable Clean Energy (ACE) 
Rule

• Proposed that heat rate improvements constitute the best system of 
emissions reduction(BSER) 

• Proposed revisions to new source review (NSR) applicability 
• Proposed revisions to implementation regulations for this and future 

Clean Air Act §111(d) actions, including extending the regulatory and 
compliance timelines

• EPA plans to finalize ACE in June 2019
@PublicPowerOrg #PublicPower5

Presenter
Presentation Notes
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APPA Recommendations on ACE

• APPA supports the replacement of the CPP with emission guidelines that adhere 
to the statutory requirements of CAA §111(d)

• APPA supports the implementation of heat rate improvements (HRIs) as BSER for 
existing coal-fired utility boilers

• APPA supports the issuance of states guidance describing what comprises a 
satisfactory state plan

• APPA supports allowing states’ standards of performance to take many forms
• APPA supports states’ authority to provide flexible compliance options for 

affected sources to meet their standards of performance
• APPA supports adopting an hourly emission increase test for what is a 

“modification” under the NSR program
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State Input on ACE Proposal

• Concern over engagement process
• Desire for a model state plan or guidance document
• Identifying emission reducing technologies states can 

implement
• Clarify ACE Rule applicability
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Presenter
Presentation Notes
Many state governors and environmental agencies expressed concern that EPA’s consultation and public engagement for the ACE Rule could have been more robust. Even states largely in support of the ACE Rule suggested additional time would allow for more meaningful comments. South Dakota, who otherwise supported the rule, suggested the possibility that EPA should pay the compliance costs of the rule due to the state’s perception that EPA had not followed Executive Order 13132. Several states contrasted this with the public participation for the proposed rule’s predecessor, the Clean Power Plan. While the ACE Rule was open for 60 days of public comment and EPA held a single, one-day public hearing, the public participation process for the Clean Power Plan included 167 days of comment and four, two-day public hearings in diverse locations.Most states appreciated and supported the flexibility the ACE Rule provided to the states, but also seemed worried about creating too much discretion for a future EPA administration to reject their state plans. States both in support of and adverse to the ACE Rule sought clarity in the form of a guidance document, a model state plan, or additional regulatory language. Many wanted to know what EPA would consider an approvable state plan, wanting to avoid EPA rejection of their plans after years of development. Specific clarifications that the states requested include: timing of compliance and an ultimate compliance date for all sources; the process for developing a state plan, including public participation requirements; methodology for establishing baseline emissions; mechanisms for determining compliance and for enforcement; and criteria for determining a unit to be at or near the end of its remaining useful life.Several states commented on which technologies and systems states could consider when writing their state plans. The states agreed with EPA that the list of candidate technologies should not be considered an exclusive list. But at the same time, some states wanted to limit what actions states could implement to achieve the emissions guidelines set by EPA. Specifically, the debate centered around whether a state plan would be adequate if it included regional emission trading programs, shifting generation to natural gas or renewable sources, or carbon capture and sequestration. Although EPA rejected these technologies and systems for purposes of setting the emission guidelines, could (and should) EPA allow states to meet the emission guidelines by using these technologies and systems?One clarification I’m sure we’ll see in the final rule relates to applicability. Many states commented that EPA was inconsistent when referring to affected sources, sometimes referring to coal-fired electric generating units, while other times referring to all fossil fuel types, including natural gas-fired and oil-fired units. Everyone sought consistency and clarity on this topic.



GHG NSPS for New, Modified, and 
Reconstructed Sources Proposal
• December 2018: EPA proposed changes to the 2015 GHG NSPS

• Proposed BSER for new coal-fired stream EGUs to be the most efficient 
generation technology instead of a coal boiler implementing partial CCS 
technology

• Proposed revised standards for performance for new, modified, and 
reconstructed steam electric generating units (EGUs)

• Did not propose revisions to standards for stationary combustion turbines
 APPA filed comment on the proposed GHG NSPS on March 18, 2019
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APPA Recommendations on GHG NSPS

• APPA supports EPA’s decision to rescind partial carbon capture 
and sequestration as the BSER for EGUs

• APPA agrees that highly efficient generation technology 
combined with best operating practices is BSER

• APPA recommended EPA establish performance standards 
which are achievable under all load conditions
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Air Quality Regulations
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National Ambient 
Air Quality 
Standards 
(NAAQS)

Criteria Air Pollutants
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2015 8-Hr Nonattainment Ozone 

• Carbon 
Monoxide (CO) 

• Lead (Pb) 
• Nitrogen Dioxide 

(NO2) 

• Ozone (O3) 
• Particle Pollution 

(PM2.5, PM10)
• Sulfur Dioxide 

(SO2)

Presenter
Presentation Notes
The Clean Air Act requires EPA to set standards for criteria air pollutants at a level adequate to protect public health and to allow for an adequate margin of safety. Once EPA finalizes new standards, the Agency determines if areas meet the new standards and issues designations.  The statue requires EPA to revises these standards every 5 yrs.



NAAQS Review: Status Update
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2008 and 2015 Ozone NAAQS

• In 2015, EPA strengthened the ground-level ozone NAAQS to 70ppb
• State are required to meet the applicable deadline for both the 2008 and 

2015 ozone NAAQS
• Several states challenged the 2015 ozone standard (Murry Energy v. EPA, 

No. 15-1385, and consolidated cases). Oral arguments were held in 
December 2018

• EPA has indicated it is working to complete the next ozone NAAQS review 
by October 2020
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Particulate Matter(PM)NAAQS

• EPA completed its last review of the 
PM NAAQS in 2012

• October 2018 EPA released its draft 
Integrated Science Assessment

• EPA intends to complete its next 
review of the PM NAAQS by December 
2020

• If the standard is lowered to 
10µg/m3, we could see a significant 
number of areas above the standard
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Current PM NAAQS Standards

Presenter
Presentation Notes
CAA requires NAAQS review and revised as appropriate, at least very five years, a review of the PM NQQA should have been completed a year ago. The current draft ISA includes conclusions concerning the recent science that could provide a basis for more stringent or additional primary NAAQS.



Interstate 
Transport: 
CSAPR Update 
• The CSAPR Update Rule took effect 

May 1, 2017
• Petition for review were filed in D.C. 

Circuit in October 2018
• Decision likely in 2019

• In December 2018 EPA, determined 
CSAPR Update fully addresses the Good 
Neighbor obligations for the 2008 
ozone standards in 20 states, (i.e. 
CSAPR Close-Out Rule)

• EPA will determine whether and how it 
will update CSAPR budget for the more 
stringent 2015 ozone NAAQS
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Presenter
Presentation Notes
The CSAPR Update is an emissions trading program to reduce summertime (May-September) NOx emissions from power plants in 22 states in the eastern U.S. The program is intended to help states meet their Good Neighbor obligations and to help nonattainment areas meet and maintain the 2008 ozone NAAQS. EPA published CSAPR close out rule in December 2018. Determined that CSAPR update 20 of the 22 CSAPR update states’ interstate transport obligations for 2008 ozone NAAQS are fully addressed. No reduction beyond CSAPR Update and other existing requirements are needed to address transport for the NAAQS. EPA has addressed 2 states (KY & TN) separately.



CAA § 126 Petitions
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• The state of Connecticut's petition targeted Brunner Island in PA
• EPA denied the petition in April 2018

• The state of Delaware’s petition targeted 4 electric generating units (EGUs) (located in 
PA and WV)

• EPA denied the petition in October 2018

• The state of Maryland’s petition targeted 36 EGUS in (IN, KY, OH, PA and WV) 
• EPA denied the petition in October 2018

• The state of New York’s petition targeted EGUs and non-EGUs in (IL, IN,KY, MD, MI, OH, 
PA, VA and WV)

• EPA recently proposed to deny NY’s petition

Presenter
Presentation Notes
These petition target facilities that significantly contribute to nonattainment and interference with maintenance of the 2008 and 2015 ozone NAAQS. The state is seeking additional NOX controls for these facilities. 



Regional Haze: 2nd Implementation 
Period
• On January 10, 2017, EPA finalized revisions to its Regional Haze Rule

• Updated state implementation plans (SIPs) every 10 years and progress reports every 5 years

• EPA will reconsideration aspects of the 2017 Regional Haze Rule

• On September 11, 2018, EPA issued a RH Reform Roadmap Memorandum
• Support states in the SIP development process
• EPA to release implementation tools and guidance documents
• Leverage other CAA emission reductions to improve visibility
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Presenter
Presentation Notes
On December 14, 2016, the U.S. Environmental Protection Agency (EPA) finalized revisions tothe Regional Haze Rule, which describes actions that states must take when submitting regionalhaze state implementation plans (SIPs) and progress reports. The regional haze program helpsto protect clear views in national parks, such as Grand Canyon National Park, and wildernessareas, such as the Okefenokee National Wildlife Refuge. Vistas in these areas are oftenobscured by regional haze caused by emissions from numerous sources located over a widegeographic area. Over the past decade, the Regional Haze Rule has helped to reduce emissionsof visibility-impairing pollutants by thousands of tons each year and improve visibility. Feweremissions also mean improved public health for millions of Americans.



Mercury and Air Toxic Standards (MATS) 
Cost Finding
• In December 2018, EPA issued a proposed rule to reconsider its 2016 Supplemental 

Finding
• Proposes that it is not “appropriate and necessary” to regulate hazardous air pollutants 

(HAP) emissions
• Does not proposed to rescind existing §112(d) MATS rule
• Asks for comment on 2 alternatives that could support recession

• APPA, other utility trade associations and labor organizations sent a letter to EPA in 
support of keeping MATS in place along with underlining rule 

• Groups urged EPA to finalize its CAA required risk and technology review as soon as practical
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Stationary Turbine NESHAP Risk and 
Technology Review 
• On April 12, 2019, EPA proposed to amend its 2004 National Emissions Standard for 

Hazardous Air Pollutants: Stationary Combustion Turbines Residual Risk and Technology 
Review

• Revise requirements for periods of startup, shutdown and malfunction (SSM) to be consistent 
with recent court decisions;

• Require electronic reporting of performance test results and compliance reports; and
• Remove the stay of the standards for new lean premix and diffusion flame-gas-fired turbines.

• CAA §112(f)(2) risk review found risks are acceptable and the current standard provides 
an ample margin of safety

• CAA §112(d)(6) technology review did not found any new cost-effective controls that 
would achieve further emission reductions
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Presenter
Presentation Notes
Only applies to turbines at major sources of HAP emissions. Rule doesn’t apply to existing units, those built before January 14, 2003.  Only applies to “new units” built after 2003.



New Source Review (NSR) Improvements
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Action Date

Actual-to-Projected-Actual Applicability Test Guidance 
Memorandum

December 2017

Project Emissions Accounting Memorandum March 2018

Once-In-Always-In Policy Change: Proposed Rule TBD

Source Aggregation Guidance April 2019

Project Aggregation Reconsideration Final Action July 2019

Draft Ambient Air Policy June 2019

Rulemaking on Treatment of Biomass for Permitting Fall 2019

Routine Maintenance, Repair and Replacement July 2019

ACE Hourly Emissions Increase Test TBD



Solid Waste Disposal Regulations
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Coal Combustion Residuals (CCR)

• On July 15, 2015, EPA 
promulgated the final Coal 
Combustion Residuals (CCR) Rule

• In July 30, 2018, EPA finalized 
amendments to CCR Rule know as 
the Phase 1, Part 1 Rule

• Certification of Compliance by State 
Director

• Risk-based groundwater protection 
standards for Co, Pb, Li and Mo

• Zero migration variance
• Extension of initiation of closure to 

October 2020
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Presenter
Presentation Notes
eNGOs challenged Phase 1 Part 1 rule sought administrative stay. Court granted EPA’s motion for voluntary remand without vacature



Changes to CCR Rule: Decision in USWAG 
v. EPA
• In August 2018 the D.C. Circuit ruled in USWAG v. EPA (No.15-1219)

• All unlined impoundments must close
• Clay lined impoundments are now considered “unlined”
• “Legacy ponds” must be regulated under the CCR rule.

• EPA will have to revise the 2015 CCR rule to implement the court 
decision

• Phase 2 Rulemaking  (Proposal: Summer 2019)
• Permit Program
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Presenter
Presentation Notes
Phase 2 Rulemaking: (1) reconsideration of the 12,400 threshold in the CCR rule’s beneficial use criteria; and (2) regulation of piles of CCR stored on-site prior to beneficial use. (3) internet posting of information. Rule is at OMB for interagency review.Federal Permit Program: (1) approving state CCR permit programs to operate in lieu of the federal rule, and (2) developing a federal CCR permit program, which EPA is required to do under the WIIN Act for those states those do not apply for individual program authorization (conditioned on Congressional appropriations), and for facilities in Indian Country. To do so, EPA must first issue a rule establishing the procedures for EPA to implement a federal CCR permit program.



Citizen Suit Litigation

• Dominion Chesapeake, TVA Gallatin, LGE/KU Rulings from 4th 
and 6th Circuits

• Implications of groundwater (GW) data and hydrologic 
connection theory

• CCR Rule expressly developed to regulate CCR GW releases
• Supreme Court to review 9th Circuit Decision in  County of Maui v. 

Hawai’i Wildlife 
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CCR Ash: Closure by Removal
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So… Where are we?

• Self-implementing per CCR 
Rule 

• Unlined impoundments have 
until October 2020 to close 
(for now)

• New deadlines for unlined 
impoundments and follow-up 
rulemaking ahead

• CCR litigation
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Clean Water Act Regulations
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Waters of the United States (WOTUS)

• Applicability Rule
• Delay 2015 WOTUS Rule until February 6, 2020
• Challenged by states and nongovernmental organizations (NGOs) invalidated by courts

• Repeal of 2015 WOTUS Rule and recodification of pervious rules
• Repeal proposed in 2017
• Supplemental notice issued in 2018
• Final action TBD

• Replace WOTUS definition
• Proposed February 14, 2019
• Comments April 15, 2019
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2019 Proposed Rule
• Six Categories of WOTUS

• Traditional navigable waters (TNWs) 
(a)(1)

• Tributaries (a)(2) – Perennial and 
intermittent streams

• Ditches (a)(3) – Constructed in 
tributary or adjacent wetlands (per 
definitions) and meet tributary 
definition

• Lakes and ponds (a)(4)
• Impoundments (a)(5)
• Adjacent wetlands (a)(6) (actually 

abutting)

• Exclusions: Categories that are not 
WOTUS

• Groundwater
• Ephemeral features and diffuse stormwater 

runoff
• Ditches (not identified in (a)(3))
• Prior converted cropland
• Artificially irrigated areas
• Artificial lakes and ponds
• Water filled depressions created in upland 

incidental to mining or construction
• Stormwater control features excavated or 

constructed in uplands to convey, treat, 
infiltrate or store stormwater run-off

• Wastewater recycling structures constructed in 
uplands

• Waste treatment systems
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APPA Recommendations on WOTUS 
Replacement
• Clarifying that the definition of traditional navigable waters (TNW) only applies to those 

waters which are navigable-in-fact and confirming that waters are not deemed TNWs 
based on recreational use;

• Clarifying the circumstances in which features qualify as “intermittent”; 
• The Agencies should not establish a separate category for impoundments;  
• The Agencies should clearly exclude most ditches including roadside, agricultural, 

irrigation, industry-site, and other stormwater process water and wastewater ditches 
from the final rule; and

• The Association supports the Agencies’ definition and approach clarifying the waste 
treatment system (WTS) exclusion. 
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Steam Electric Effluent Limitation 
Guidelines (ELG)
• On September 30, 2015, EPA finalized revisions to the Effluent Limitation 

Guidelines for Steam Electric Power Generating Units (ELG Rule)
• EPA received multiple petitions for review challenging the ELG Rule, which were 

consolidated in the U.S. Court of Appeals for the Fifth Circuit (Southwestern 
Elec. Power Co., et al. v. EPA)

• Later EPA received and granted two administrative petitions to reconsider 
the final ELG Rule

• Specifically, EPA is reconsidering the BAT requirements from bottom ash 
transport water and FGD wastewater
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ELG Postponement Rule

• In September 2017, EPA extended certain applicability dates in the 2015 ELG Rule

• The Postponement Rule is being challenged in the Firth Circuit Court of Appeals
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Status and Content of ELG 
Reconsideration Rule
• EPA’s Spring 2019 Regulatory Agenda:

• Proposed rule June 2019
• Final rule August 2020

• EPA appears to be considering a wide range of options to address BATW and FGD wastewater

• Possible options for BATW:
• Continued use of CCR-compliant ponds, with site-specific BMPs to limit discharges 
• Limits to discharges that apply across technologies  (e.g., a limit that would require the facility to 

discharge no more than x% of the volume of the system per month) 
• More flexible allowances for discharges related to major maintenance events and storm events 
• Exemptions based on MW size or on capacity factors 
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Possible Content of ELG Reconsideration 
Rule
• Possible options for FGD wastewater: 

• Physical/chemical treatment only
• Physical/chemical treatment combined with biological treatment
• Evaporative technologies combined with paste encapsulation (i.e., zero discharge)

• The 2015 Rule based the FGD limits on physical/ chemical treatment combined with 
biological treatment

• EPA is reconsidering whether to relax the 2015 limits, and also revisiting what technology is 
the “best available” 
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ELG Reconsideration Rule Timing

• What will be the new applicability date range?
• Unknown

• How will the rule affect permits already including applicability dates derived from the 
2015 rule?

• Unknow
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Other Issues

• Exemptions for facilities that will close or repower
• These facilities will be allowed to operate without retrofitting new ELG technologies for a 

certain period of time
• Likely to require a certification unit will close or repower by a certain date

• Groups advocating for stringent FGD wastewater controls to prevent the discharge of 
bromide

• In the 2015 ELG rule EPA encouraged states to address bromide discharges on a site-by-site 
basis, though application of water quality standards

• EPA may require facilities to monitor bromide discharges
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Presenter
Presentation Notes
This closure/repowering exemption is particularly critical, given market and  regulatory pressures on coal-fired power (e.g., CCR rule)Bromide is sometimes added to coal (or incorporated into refined coal) to reduce mercury air emissionsThere are concerns with the potential for bromide to interact with chemicals used in drinking water treatment in downstream drinking water facilities and cause the formation of disinfection byproducts



What is on the Horizon?



• Revised standards for CO2 emission 
from existing and new gas turbines

• Revision to CWA § 401 Water 
Quality Certifications

• Update to the Regulation for 
Implementing the Procedures of the 
National Environmental Policy Act

• Clean Air Act Benefit Cost Reforms
• NSR Reforms
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Presenter
Presentation Notes
EPA is developing changes to improve consistency, reliability, and transparency of its treatment of Clean Air Act provisions related to costs and benefits. This action will provide the public with a better understanding on how EPA is evaluating benefits and costs when developing Clean Air Act regulatory actions and allow the public to provide better feedback to EPA on potential future proposed rules.  NPRM December 2019.



Carolyn Slaughter 
Director, Environmental Policy
American Public Power Association
Tel: 202-467-2943
Email: cslaughter@publicpower.org
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