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What Focuses Our Attention
 Multiple Points of Failure Due to Storms, Cyber or Physical attacks 
 A Legacy of Storms the Expectation of Extreme Climate Events

 Katrina (2005):   
 80% of city land mass flooded; 70% of housing damaged; 42 day restoration
 100,000 refugees; 2.6 million customers lost electricity
 $108 billion in damages

 Sandy (2012)
 7.9 million customers experience outages in 15 states (600,000 for over one week)
 Up to $70 billion in damages

 Harvey (2017)
 336,000 customers lost power; many outages last 2+ weeks
 88 deaths
 $125 billion in damages

 Maria (2017)
 Nearly complete loss of power in Puerto Rico
 Much of Island without power for 5 – 10 months
 Over 3,000 deaths
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State Public Utility Commissions
Respond to Distribution Level Threats

 New York
 2014 – 2016 efforts focused on: (1) hardening distribution and generation assets; (2) 

timely restoration planning; (3) utility mutual assistance

 Florida
 Ongoing efforts address:  (1) distribution asset hardening; (2) restoration planning; (3) 

utility mutual assistance 

 California
 Response to wildfires and windstorms trigger focus on bi-annual utility disaster 

preparedness planning

 Maryland
 11 point plan focused on hardening distribution assets and restoration

 New Jersey
 Recommendations for hardened assets implemented after Hurricane Irene( (2011)
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The Federal Energy Regulatory 
World Awakens 

 DOE NOPR in FERC Docket No. RM18-1 (September 29, 2018)
 DOE proposed cost-based recovery in certain RTO/ISO regions 

(capacity markets) for generating stations with 90 days on-site fuel 
supply (coal and nuclear facilities)
 Authority:   Section 403 of the DOE Reorganization Act, 42 U.S.C. § 7173 

 Rationale:  Past and pending retirement of large, centrally located coal and 
nuclear facilities threatens grid “resilience”

 Emergency Action sought by winter 2018-2019 

 FERC rejected the NOPR (January 8, 2018), holding unanimously that 
DOE failed to show that existing RTO/ISO rates are not just and 
reasonable under Federal Power Act Section 206.  162 FERC ¶ 61,012.

 FERC Launched Docket No. AD18-7 (RTO/ISO Resilience) 
 FERC Proposes Definition of Resilience   
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FERC Docket No. AD18-7 (RTO/ISO 
Resilience)

 FERC aim: 
 developing a common understanding of resilience

 understanding how each RTO/ISO assesses and responds to resilience 
challenges

 determining whether additional FERC action is needed

 FERC Proposes to define Resilience (tracking the National 
Infrastructure Advisory Council approach): 
 “The ability to withstand and reduce the magnitude and/or duration of 

disruptive events, which includes the capability to anticipate, absorb, 
adapt to, and/or rapidly recover from such an event.”
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Legal Focus
 What is Resilience and how does it compare with 

Reliability” under Federal Power Act  section 215? 
 What authority and obligations does FERC have under 

Federal Power Act sections 205 and 206 (rates)?
 What authority does DOE have:

 Under Federal Power Act § 202(c)?
 Under the Defense Production Act of 1950?
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Comparing Resilience and Reliability 
 FERC’s Proposed Definition

 “The ability to withstand and reduce the magnitude and/or duration of 
disruptive events, which includes the capability to anticipate, absorb, adapt 
to, and/or rapidly recover from such an event.”

 Are resilience and reliability different things?  
 First Energy thinks so:  “[I]t remains baffling that there are those who still think 

that because the majority of electric utility outages occur on transmission 
and distribution facilities, that adding more of these facilities will somehow 
address the resilience crisis facing the Nation. That way of thinking simply 
conflates reliability with resilience.” 
 FirstEnergy Renewed Request for Emergency Action, Dkt. AD18-7, June  15, 2018

 But, subject to FERC oversight, the ERO (NERC) has the authority to 
develop and enforce reliability standards that promote resilience. 
 NERC and FERC authority is subject to jurisdictional and remedial limitations
 NERC has broader authority to promote features of grid reliability that go 

beyond grid resilience.    
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FPA Section 215 and Resilience 

 FPA section 215(c):  FERC is authorized to certify an ERO that “has the 
ability to develop and enforce … reliability standards that provide for 
an adequate level of reliability.” 

 FPA §§ 215(a)(3) and (a)(4) specify that reliability standards are to 
provide for the "reliable operation” of the Bulk Power System. 
 “Reliable operation” is defined to mean "operating the elements of the bulk-

power system … so that instability, uncontrolled separation, or cascading 
failures of such system will not occur as a result of a sudden disturbance, 
including a cybersecurity incident, or unanticipated failure of system 
elements."   

 Section 215(a)(3):  ”reliability standard" encompasses the operation of 
existing bulk-power system facilities … and the design of planned 
additions or modifications to [Bulk Power System] facilities to the extent 
necessary to provide for reliable operation of the bulk-power system….” 
16 U.S.C. § 824o(c)(1) (emphasis added).
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FPA Section 215 and Resilience 
 “Adequate Level of Reliability” (NERC Informational Filing, Dkt. No.  RR06-1 (2013):   

 Reliability standards are designed to meet five “Performance Objectives” over four time 
periods.  

 Performance objectives: Designed to ensure that BES is operated and designed to 
avoid "uncontrolled separation, cascading outages or voltage collapse in normal 
circumstances and in response to predefined "disturbances," including multiple 
contingencies and equipment outages.

 The time periods over which the performance objectives are to be met are these:   (1) 
steady state (the period before a disturbance and after restoration has achieved 
normal operating conditions); (2) transient (the transitional period after a disturbance 
and during high-speed automatic actions in response); (3) operations response (the 
period after the disturbance where some automatic actions occur and operators act 
to respond); and (4) recovery and system restoration (the time period after a 
widespread outage through initial restoration to a sustainable operating state.

 "Disturbance" (NERC Glossary) is defined to include abnormal system conditions, 
or change in ACE caused by sudden failure of generation or interruption of load.
 NERC planning standard (TPL-001) calls for N-1 contingency planning

 Summary:  NERC’s mission is to promulgate standards providing for the design 
and operation of the grid in response to disturbances in order to maintain ALR.  
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Relevant NERC Standards
 TPL-001-4 (Transmission System Planning Performance Requirements): providing 

planning performance requirements in anticipation of potential events;
 EOP-004-3 (Event Reporting): requiring that entities report disturbances and events 

threatening reliability;
 EOP-005-2 (System Restoration from Blackstart Resources): including requirements 

pertaining to preparation for system restoration from Blackstart resources after an 
event;

 Reliability Standard EOP-006-2 (System Restoration Coordination): requiring that 
plans and personnel be prepared to support system restoration after an event;

 Reliability Standard EOP-011-1(Emergency Operations): requiring operating plans 
to mitigate emergencies;

 Reliability Standard CIP-008-5 (Cyber Security - Incident Reporting and Response 
Planning): requiring plans to address reportable cyber security incidents;

 Reliability Standard CIP-014-2 (Physical Security): including physical security 
requirements; and 

 Reliability Standard TPL-007-1 (Transmission System Planned Performance for 
Geomagnetic Disturbance Events): providing requirements related to 
geomagnetic disturbances.
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Limitations on NERC Activity
 NERC expressly prohibited from exercising authority over local 

distribution
 NERC/FERC cannot mandate investment under FPA section 215

 FPA section 215(a)(3):  “… the term (“reliable operation”) does not 
include any requirement to enlarge such facilities or to construct new 
transmission capacity or generation capacity.”  

 FPA section 215(i)(2) specifies that section 215 "does not authorize the 
ERO or the Commission [FERC] to order the construction of additional 
generation or transmission capacity or to set or enforce compliance 
with standards for adequacy (resource adequacy) or safety of electric 
facilities or services.“
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Could/Should NERC Do More? 
 TPL-001 contemplates N-1 Planning

 Addresses “Credible Contingencies”

 Arguably, NERC can/should do more to address high impact, low 
probability events.
 Geomagnetic Disturbance standard, e.g.:  FERC mandated this in Order 

830, 156 FERC P 61,215

 Should NERC address other high impact events, multiple 
contingencies? 
 Maybe, but the issue is one of judgment, not  authority. 
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FERC Authority Under FPA Sections 205 
and 206 (Rates)

 FPA section 205:  [A]ll public utility "rates and charges…and all rules and 
regulations affecting or pertaining to such rates and charges shall be 
just and reasonable."   

 FPA section 206:  Upon a determination by FERC that any "rate… 
charged, or collected by any public utility….or that any rule, regulation, 
practice, or contract affecting [such things] is unjust an unreasonable;, it 
"shall determine the just and reasonable rate, charge, classification, 
rule, regulation, practice or contract thereafter observed and in 
force…" 

 DOE’s RM18-1 NOPR invoked FPA sections 205 and 206.
 Idea:  Rates cannot be just and reasonable if they do not support a resilient 

grid. 

 FERC decision in RM18-1 does not question its authority/obligation to 
examine the impact of rates on system resilience.
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FERC Authority Under FPA Sections 205 
and 206 (Rates)

 Precedent: 

 ExxonMobil Corp. v. Entergy Services, 122 FERC ¶ 61,168, P 35 (2008); San Diego 
Gas & Electric Co. v .Sellers of Energy and Ancillary Services, 93 FERC ¶ 61,121 at 
61,379 (2000).  (Rates should be as low as possible “consistent with the 
maintenance of safe and reliable service.”

 ISO New England, Inc.  164 FERC ¶ 61,003 (2018):  FERC instituted new section 206 
proceeding to determine whether ISO compensation for generators is adequate 
to retain needed generators to meet reliability standards in view of fuel security 
concerns.  

 Note: LaFleur concurring opinion:  Decision not "lend credence to a generic 
or national resilience need, or an approach to address that need."   
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FPA Sections 205 and 206 (Rates):  Scope 
and Limitations as to Resilience 

 It is legitimate to invoke Sections 205 and 206 in order to determine whether  
RTO/ISO rates are adequate to support grid reliability/resilience. 

 Sections 205/206 do not call for review of wholesale sales rates outside of 
RTOs, where states and local authorities maintain authority over resource 
adequacy. 

 Probably does not call for review of transmission rates
 Might resilience planning be part of a “practice affecting rates” under FPA 

section 206? 
 (If it were, practices might be more broadly prescribed.) 
 Possibly, but its strained to say resilience is a practice affecting rates; 

instead it is the other way around:  Rates may affect resilience. 
 Enactment of FPA section 215 suggests there is no independent 

authority over reliability/resilience practices under FPA sections 205/206
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DOE Authority Under FPA Section 202(c)
 “Whenever the Commission determines that an emergency exists by 

reason of a sudden increase in the demand for electric energy, or a 
shortage of electric energy or of facilities for the generation or 
transmission of electric energy, or of fuel or water for generating 
facilities, or other causes, the Commission shall have authority… to 
require by order such temporary connections of facilities and such 
generation, delivery, interchange, or transmission of electric energy 
as in its judgment will best meet the emergency and serve the public 
interest.”  16 U.S.C. S 824a(c)(1)
 Note:  This authority was delegated to DOE under DOE Organization Act, 

42 U.S.C. § 7151(b) (1977).
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Regulations and Precedent Implementing FPA 202(c)

 10 C.F. R. § 205.371
 “Emergency” defined as “an unexpected inadequate supply of electricity”  
 “Extended periods of insufficient power supply as a result of inadequate 

planning or the failure to construct necessary facilities can result in an 
emergency….”

 “Situations where a shortage of electric energy is projected due solely to the 
failure of parties to agree to terms, conditions or other economic factors 
relating to service, generally will not be considered as emergencies unless 
the inability to supply electric service is imminent.”

 Richmond Power & Light Co. v. FERC, 574 F.2d 610, 615 (D.C. Cir. 1978). 
 Court rejected petition asking it to order agency compel use of coal instead 

of oil for electric generation, following oil embargo, but after emergency 
had passed.  

 Held:  FPA 202(c) aimed at “temporary emergencies, epitomized by wartime 
disturbances, and is not aimed at situations in which demand for electricity 
exceeds supply and not those in which supply is adequate but a means of 
fueling its production is in disfavor.”
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Exercise of Authority under FPA Section 202(c)

 2000 Energy Crisis:  Specified generators required to provide power to CAISO.  
 2002/2003 (Long Island):  Orders mandating operation of Cross-Sound Cable 

to provide power to Long Island.
 2005 (Texas/Louisiana following Rita and Katrina): Orders compelling 

CenterPoint Energy to connect electric lines to restore power to Entergy Gulf 
States and various electric coops/municipals.

 2008 (Texas/Louisiana following Hurricane Ike):  Centerpoint Interconnection 
Order

 2017 (Grand River Dam Authority):  Mandatory operation overrides 
environmental restrictions. 

 2017 (Dominion VA):  Mandatory operation of generation to meet reliability 
standards 
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Is an Impending Loss of Coal/Nuclear 
Facilities a 202(c) Emergency?  

 Not “unexpected” under 10 C.F. R. § 205.371
 But  an “extended periods of insufficient power supply as a result of 

inadequate planning or the failure to construct necessary facilities can 
result in an emergency….”

 Appears inconsistent with Richmond Power & Light: 
 FPA 202(c) aimed at “temporary emergencies, epitomized by wartime 

disturbances, and is not aimed at situations in which demand for 
electricity exceeds supply and not those in which supply is adequate 
but a means of fueling its production is in disfavor.”
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Defense Production Act of 1950 (DPA)
 DPA was raised by leaked DOE Memorandum presented to National Security 

Council in Spring, 2018
 Section 101(a) of the DPA authorizes orders compelling contractual performance in 

specified circumstances, extending to the President the authority to:
 (1) . . . require that performance under contracts or orders … which he deems necessary 

or appropriate to promote the national defense shall take priority over performance 
under any other contract or order...; and 

 (2) . . . allocate materials and facilities in such manner, upon such conditions, and to such 
extent as he shall deem necessary or appropriate to promote the national defense.

 DPA sections 101(c)(1) and (c)(2) further authorize the President to “require the 
allocation of, or the priority performance under contracts or orders . . . . relating to, 
materials, equipment, and services in order to maximize domestic energy supplies,” 
provided that the President finds that “such materials, services, and facilities are scarce, 
critical, and essential…to construct or maintain energy facilities.”

 National Defense Defined under § 702(14) to mean: “…programs for military and 
energy production or construction, military or critical infrastructure assistance to any 
foreign nation, homeland security, stockpiling, space, and any directly related activity.” 
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Defense Production Act of 1950 (DPA)
 Precedent re: energy infrastructure and supply is limited.

 2001 Energy Crisis:  DOE ordered purchase and sale of natural gas by Pacific  Gas & 
Electric Co. to identified  customers, including electric generation, in order to 
“maximize domestic energy supplies and to promote the national defense.”  

 DOE Memorandum argues that the loss of coal and nuclear facilities  renders 
the grid vulnerable
 Nexus to National Defense

 Department of Defense relies on civilian electric grid

 Domestic nuclear industry said to be essential to world-wide nuclear presence, including 
non-proliferation

 Does DOE make the case? 
 Grid vulnerability is a regional question 
 In region(s) where grid is vulnerable to fuel supply concern, are defense facilities at 

risk? 
 DOE Memo does note address this.   (Note:  Fair reading of DPA calls for national defense 

nexus, despite contrary assertion in DOE Memo.) 

 Is preservation of aging nuclear facilities useful/needed in order to preserve nation’s 
role in international nuclear matters? 

 Seems unlikely
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A Pitch for the Primary Roles for FERC and NERC and a 
Holistic Approach to Grid Resilience

 Commending NERC Role
 Industry-based stakeholder process and expertise

 Implicit cost-benefit approach to standards development (Adequate 
level of Reliability)

 Commending FERC Role
 FERC oversight is bounded by stakeholder input through notice and 

comment procedures, and by a record. 

 FERC is obligated to consider cost impact of any actions taken under 
sections 205 and 206. 

 Compare DOE
 Relatively thin industry expertise

 Limited stakeholder process 
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Discussion/Questions

Jonathan Schneider
Jschneider@Stinson.com
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