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The Carbon Control Picture Before 2017
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A Bit of Nostalgia: EPA Clean Power Plan

• 32% reduction in power sector CO2 emissions from 2005 levels by 2030
• State-specific goals established, based on “best system of emission reduction”

- Reductions calculated by reference to feasibility of three building blocks
o Improved Power Plant Efficiency
o Shifting generation from coal to natural gas plants
o Shifting generation to zero-emitting renewables

• Glide Path in three phases:
- 2022-24
- 2025-27
- 2028-29   

• Optional “mass-based” approach allows reliance on energy efficiency and demand response 
- Compare “rate based” approach (lbs/Mwh) 

• 28% Renewables by 2030   
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Carbon Control in 2018
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Today’s Syllabus

1.   States Take the Wheel
- Carbon Control – Cap and Trade
- Renewable Portfolio Standards
- Renewable Energy Credits and Zero Emission Credits

2.    Federal Challenges to State-Based Environmental Regulation
- Dormant Commerce Clause
- Preemption by the Federal Power Act – RPSs and ZECs/RECs 

o Hughes v. Talen, 136 S.Ct. 1288 (2016) (FERC Field Preemption)
o Zibelman (2nd Cir.) and EPSA cases (ZECs)

3.   Will FERC or DOE Tilt the Playing Field? 
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Cap and Trade: 
Clean Air Act Saving Provision 

• State Programs
- Northeast Regional Greenhouse Gas Initiative (RGGI)

o The first mandatory carbon cap and trade program in the nation
o States of Ct. DE, ME, MD, Mass, N. Hampshire, New York, Rhode Island and VT
o Features:  (1) regional cap on Co2 for power plants; (2)  declining allowances allocated to 

power plants; (3) regional allowance trading platform  
- California Cap and Trade Extended in 2017 

• Clean Air Act Savings Clause – Clean Air Act expressly allows States to implement more stringent 
standards for stationary sources. 42 U.S.C. 7416.

- But note: Clean Air Markets v. Pataki, 338 F.3d 82 (2d. Cir. 1982):  Clean Air Act Title IV 
preempted state SO2 trading regime, since it conflicted with specific provisions regarding 
emission allocation and transfer under Acid Rain provisions of statute.  42 U.S.C. § 7651(b)   
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Renewable Portfolio Standards - The Critical Role of State 
Mandates for Renewable Development
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Challenges to Renewable Portfolio Standards  -
Dormant Commerce Clause Basics
• Pike v. Bruce Church, 397 U.S. 137, 142 (1970)   

- Does the law discriminate against out-of-state interests? 
- Does the law regulate commerce occurring wholly outside the state’s boundaries 

(extraterritoriality)? 
- Does the law impose a burden on interstate commerce that is “clearly excessive” in relation to 

the stated local benefits
(AZ state law requiring in-state processing for cantaloupes held invalid as an excessive burden on 
interstate commerce.)

• Kassel v. Consolidated Freightways Corp., 450 U.S. 662 (1981)
- Excessive Burden:  Dormant Commerce Clause calls for “sensitive consideration of the weight 

and nature of state regulatory concern in light of the extent of the burden imposed on interstate 
commerce.”

(Tandem trailers outlawed by Iowa; court strikes law down – no compelling safety evidence to 
outweigh burden on Interstate Commerce.) 

9



10

Renewable Portfolio Standards – Dormant 
Commerce Clause Challenge Rejected at Circuit 
Court Level
• Energy and Environment Legal Institute v. Epel, 793 F.3d 1169 (10th Cir. 2015) (N. Gorsuch).

- Colorado RPS upheld on Dormant Commerce Clause challenge, on ground that it doesn’t discriminate 
against out-of-state suppliers.  
o Distinguish Baldwin v Sealig, 294 U.S. (1925):  NY milk price regulation prohibited out-of-state sellers 

from purchasing product at prices below those in NY.  Extraterritorial effect held unconstitutional.
o LAW STUDENTS TAKE NOTE:  Gorsuch is highly critical of  DCC, but applies it anyway.     

• Allco Finance Ltd. v. Klee, 861 F.3d 82 (2nd Cir. 2017) 
- Holding Connecticut REC deliverability requirement did not violate Dormant Commerce Clause, on ground 

that out–of-state challenge (Georgia RECS) wasn’t based on the same product.  

• See also: Gravquick A/S v. Trimble Navigation Int’l Ltd., 323 F.3d 1219 (9th Cir. 2003). 
- Upheld CA law requiring fuel blenders to purchase ethanol that on average does not exceed listed carbon 

intensity limits.  No discrimination vs. out-of-state resources.  (“distinguish laws that “regulate out-of-state 
actors directly “ from those that “regulate[] contractual relations in which at least one part is located in 
[state].”  
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Challenges to Renewable Portfolio Standards –
PREEMPTION (Federal Power Act) 

• Relevance of Hughes v. Talen Energy Marketing, 136 S.Ct. 1288 (2016)
- FPA Preempts certain state-based support for generation where “tethered” to participation in FERC 

jurisdictional market and designed to affect FERC-jurisdictional wholesale price 
o State-based programs (NJ and MD) provided direct price support for generation that won state-

supported bids in capacity market, with price supports (contract for differences) equal to the difference 
between state-based winning bid and wholesale market price.  

o Preemption analysis:  Implied  “Field” preemption
- State Rationale: Support for needed capacity additions

o Court Response: “States may not seek to achieve ends, however legitimate, through regulatory 
means that intrude on FERC's authority over interstate wholesale rates, as Maryland has done here. 
Citing Mississippi P&L v. Nantahala, 476 U.S. 953 (1986).    

• Potential Savings Passage: “We …need not and do not address the permissibility of various other measures 
States might employ to encourage development of new or clean generation, including…”

- tax incentives
- land grants
- direct subsidies
- construction of state-owned generation facilities
- re-regulation of the energy sector. 
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Challenges to Renewable Portfolio Standards –
PREEMPTION (Federal Power Act)  
• Allco Finance Ltd. v. Klee, 861 F.3d 82 (2nd Cir. 2017)

- Challenge to CT program (Federal Power Act Preemption) brought by losing bidder: 
o Renewable Solicitation:  State selected winning renewable bidders and directed utilities to 

enter into PPAs.
o Renewable Portfolio Standard Requirements

- Court: Upheld state program, under Hughes
o No compulsion to enter into PPAs jurisdictional to FERC
o State program not tied (tethered) to participation in FERC-jurisdictional auction (compare: 

Hughes)
o No direct effect on wholesale prices (compare: Hughes)
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Challenges to Renewable Portfolio Standards – PREEMPTION 
(Federal Power Act)  

• Might FERC preempt RPSs administratively?   

• Possibly.  Compare:  FERC v EPSA, 136 S. Ct. 760 (2016) with 
Calpine v. PJM, 163 FERC P 61,236 (2018) (below) 

• EPSA upheld FERC’s authority over Demand Response bids 
into organized markets against the challenge that it was 
outside FERC’s authority over practices affecting wholesale 
rates. 

• Court relied on CAISO v. FERC, 372 F.3d 385 (D.C. 
Cir. 2004) for proposition that practices “directly 
affecting” wholesales rates are within FERC reach 
(CAISO Board appointments were not).     .  

• But FERC in Calpine may say otherwise.  
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Challenges to State Based Carbon Control 
Through RECs and ZECs – Preemption Analysis 
• Electric Power Supply Association, et al. v. Star,  7th Cir., September 13, 2018 (Nos. 17-2433, 17-2455; 

affirming N.D. Ill. 2017)
- ZECs created under Ill. statute:  

o Allocated to two Exelon Nuclear facilities. Mandatory purchase by utilities
o Price measures social cost of carbon; fluctuates inversely with capacity market prices, but ZECs are 

granted whether or not holder clears the energy market and even if they participate in bilateral market 
(outside PJM). 
 (ZECs do decrease if PJM market price rises above a certain levl 9($16.50 per MWH) 

- Challenge by gas-fired generators and EPSA on Preemption and Dormant Commerce Clause grounds  
- Court rejects claims: 

o Preemption:  ZEC awards are not “directly tethered” to market participation and therefore do not 
regulate wholesale market prices. 
 Hughes distinguished on ground that gens there were required to bid into PJM and state paid the 

difference between the state-set and FERC regulated price.    
o Dormant Commerce Clause:  Fails because state does not expressly discriminate against out-of-state 

resources, even if that is an indirect effect of in-state regulation.   
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Challenges to State Based Carbon Control 
Through RECs and ZECs – Preemption Analysis 

• Coalition for Competitive Electricity, et al. v. Zibelman, 2nd Cir. (No. 17-2653, Decided September 27, 2018, 
affirming S.D.N.Y. 2017) 

• ZECs – NYPSC program granted ZECs (Zero Emission Credits) (one per MWH) to renewable and nuclear facilities.  
ZEC value tied to social cost of carbon.  (Note: RECS also created, but not subject to appeal)  

- Utilities are required to purchase them, forming basis for state-mandated subsidy.  

• Plaintiffs challenge NY ZEC format, granting credits to nuclear facilities. 
- Claim:  Preemption by Federal Power Act rand Dormant Commerce Clause  

o Subsidy drives down organized market price, violating Hughes v. Talen (preemption)   

• Court rejected Claim on Standing and Substantive Grounds 
- Preemption: No “Field” (complete field occupation) or “Conflict” preemption.  Citing Hughes v. Talen:  Program 

does not “tether” ZEC payments to participation in wholesale capacity auctions and did not directly affect 
wholesale rates. 
o States have authority over electricity production, and actions that affect the wholesale price in some way are 

distinction from those directly tied to wholesale market participation with aim of affecting the rate.    
- Dormant Commerce Clause: Plaintiffs discussed on standing grounds (don’t own out-of-state nuclear facilities)
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Where Do Renewables Stand on Economics 
Cost of Energy by Fuel Source (2018
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Where Do Renewables Stand on Economics 
Cost of Energy by Fuel Source (2018)
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Can FERC Tilt the Generation Playing Field?   

• In Favor of Carbon-Reduced Resources 
o While some have argued that rates cannot be J&R if they contribute to global warming, FERC 

authority may be limited by NAACP v. FERC, 425 U.S. 662 (1976) (no authority to compel 
utilities to ensure non-discriminatory employment).

o Might FERC defer to state-based initiatives (carbon pricing in ISOs/RTOs) under FPA 205?  
- Note:  FERC has taken steps to “level playing field” for generator interconnection, storage, 

DERs.  Premised on advancing non-discrimination.    

• In Favor of Carbon-Based Resources – The “Fuel Wars”
• What are the Options? 

• Minimum Offer Price Rules – Calpine/PJM Docket (arguably a matter of leveling field)
• DOE NOPR in Docket RM18-1:  In name of Grid “resilience,”  DOE proposed full cost 

recovery for  generation with 90 days on-site fuel resources outside of market-based 
bidding program.  Followed by AD18-7 (RTOs) 

• Potential Action by DOE under Federal Power Act Section 202 and the Defense 
Production Act.
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Challenges at FERC to State Based Carbon Control 
Through RECs and ZECs

• Calpine Corp, et, al., v. PJM Interconnection, 163 FERC P 61,236 (June 18, 2018) (Docket No. EL16-49, 
et al.

- Order 
- Grants complaint, determining that “out of market payments” (Zero Emission Credits and 

Renewable Portfolio Standard programs, e.g.) reflect subsidies that unreasonably suppress 
capacity market prices. PJM “Minimum Offer Price Rule” (MOPR) must be adjusted  to 
offset subsidies. 

- Rejected PJM’s proposed alternatives
- Established Hearing to examine alternatives.  Concluded:  November, 2018.

- No decision, to date; market auction postponed.  
- Glick Dissent:  

- “The state programs of which the Commission disapproves are precisely the sort of actions that 
Congress reserved to the states.”

- “Rather than interfering with state policies that address externalities associated with electric 
generation, such as greenhouse gas emissions that contribute to the existential threat of climate 
change, the Commission should e striving to accommodate and give effect to the those state 
initiatives.”   
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The “Fuel Wars” and Electric Grid Resilience: The Battle 
Continues Underground;  DOE Asks FERC to Support Coal and 
Nuclear Power
• DOE NOPR - FERC Docket No. RM18-1 (September 29, 2018)

• DOE proposed cost-based recovery in certain RTO/ISO regions (capacity markets) for 
generating stations with 90 days on-site fuel supply (coal and nuclear facilities)

• Authority:   Section 403 of the DOE Reorganization Act, 42 U.S.C. § 7173 
• Rationale:  Past and pending retirement of large, centrally located coal and nuclear 

facilities threatens grid “resilience”
• Emergency Action sought by winter 2018-2019 

• FERC rejected the NOPR (January 8, 2018), holding unanimously that DOE failed to show that 
existing RTO/ISO rates are not just and reasonable under Federal Power Act Section 206.  162 
FERC ¶ 61,012.

• FERC Launched Docket No. AD18-7 (RTO/ISO Resilience) 
• FERC Proposes Definition of Resilience   
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FERC Docket No. AD18-7 (RTO/ISO Resilience)

• FERC aim: 
- developing a common understanding of resilience
- understanding how each RTO/ISO assesses and responds to resilience challenges
- determining whether additional FERC action is needed
- This is a rate issue under Federal Power Act 205 and 206 (J&R rates must support resilient 

grid)

• FERC Proposes to define Resilience (tracking the National Infrastructure Advisory Council 
approach): 

- “The ability to withstand and reduce the magnitude and/or duration of disruptive events, which 
includes the capability to anticipate, absorb, adapt to, and/or rapidly recover from such an 
event.”

- Proceedings are ongoing.  

21



22

Is DOE Intervention Needed and/or Lawful? 

• What is Resilience and how does it compare with “Reliability” under Federal Power Act  
section 215? 

• What authority and obligations does FERC have under Federal Power Act sections 205 
and 206 (rates)?

• What authority does DOE have:
- Under Federal Power Act § 202(c)?
- Under the Defense Production Act of 1950?

22



23

Comparing Resilience and Reliability 

• FERC’s Proposed Definition
- “The ability to withstand and reduce the magnitude and/or duration of disruptive events, which includes the 

capability to anticipate, absorb, adapt to, and/or rapidly recover from such an event.”

• Are resilience and reliability different things?  
- First Energy thinks so:  It wants DOE and The White House to take action independent of FERC and 

FERC
- “[I]t remains baffling that there are those who still think that because the majority of electric utility outages 

occur on transmission and distribution facilities, that adding more of these facilities will somehow address 
the resilience crisis facing the Nation. That way of thinking simply conflates reliability with resilience.” 
o FirstEnergy Renewed Request for Emergency Action, Dkt. AD18-7, June  15, 2018

• But, subject to FERC oversight, the Electric Reliability Organization (NERC) has the authority to develop 
and enforce reliability standards that promote resilience. 

- NERC and FERC authority is subject to jurisdictional and remedial limitations
- NERC has broader authority to promote features of grid reliability that go beyond grid resilience.    
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DOE Authority Under FPA Section 202(c)

“Whenever the Commission determines that an emergency
exists by reason of a sudden increase in the demand for 
electric energy, or a shortage of electric energy or of 
facilities for the generation or transmission of electric energy,
or of fuel or water for generating facilities, or other causes, 
the Commission shall have authority… to require by order 
such temporary connections of facilities and such generation,
delivery, interchange, or transmission of electric energy as in 
its judgment will best meet the emergency and serve the 
public interest.”  16 U.S.C. S 824a(c)(1)

Note:  This authority was delegated to DOE under DOE Organization Act, 42 U.S.C. § 7151(b) (1977).
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Regulations and Precedent Implementing 
FPA 202(c)

• 10 C.F. R. § 205.371
- “Emergency” defined as “an unexpected inadequate supply of electricity”  
- “Extended periods of insufficient power supply as a result of inadequate planning or the failure to construct 

necessary facilities can result in an emergency….”
- “Situations where a shortage of electric energy is projected due solely to the failure of parties to agree to 

terms, conditions or other economic factors relating to service, generally will not be considered as 
emergencies unless the inability to supply electric service is imminent.”

• Richmond Power & Light Co. v. FERC, 574 F.2d 610, 615 (D.C. Cir. 1978). 
- Court rejected petition asking it to order agency compel use of coal instead of oil for electric generation, 

following oil embargo, but after emergency had passed.  
- Held:  FPA 202(c) aimed at “temporary emergencies, epitomized by wartime disturbances, and is not aimed 

at situations in which demand for electricity exceeds supply and not those in which supply is adequate but 
a means of fueling its production is in disfavor.”
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Exercise of Authority under FPA Section 202(c)

• 2000 Energy Crisis:  Specified generators required to provide power to CAISO.  
• 2002/2003 (Long Island):  Orders mandating operation of Cross-Sound Cable to 

provide power to Long Island.
• 2005 (Texas/Louisiana following Rita and Katrina): Orders compelling 

CenterPoint Energy to connect electric lines to restore power to Entergy Gulf 
States and various electric coops/municipals.

• 2008 (Texas/Louisiana following Hurricane Ike):  Centerpoint Interconnection 
Order

• 2017 (Grand River Dam Authority):  Mandatory operation overrides environmental 
restrictions. 

• 2017 (Dominion VA):  Mandatory operation of generation to meet reliability 
standards 
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Is an Impending Loss of Coal/Nuclear Facilities a 
202(c) Emergency?  

• Not “unexpected” under 10 C.F. R. § 205.371

- But  an “extended periods of insufficient power supply as a result of inadequate planning or the 
failure to construct necessary facilities can result in an emergency….”

• Appears inconsistent with Richmond Power & Light: 

- FPA 202(c) aimed at “temporary emergencies, epitomized by wartime disturbances, and is not 
aimed at situations in which demand for electricity exceeds supply and not those in which 
supply is adequate but a means of fueling its production is in disfavor.”
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Defense Production Act of 1950 (DPA)

• DPA was raised by leaked DOE Memorandum presented to National Security Council in Spring, 2018
- Section 101(a) of the DPA authorizes orders compelling contractual performance in specified 

circumstances, extending to the President the authority to:
(1) . . . require that performance under contracts or orders … which he deems necessary or 
appropriate to promote the national defense shall take priority over performance under any other 
contract or order...; and 
(2) . . . allocate materials and facilities in such manner, upon such conditions, and to such extent as 
he shall deem necessary or appropriate to promote the national defense.

- DPA sections 101(c)(1) and (c)(2) further authorize the President to “require the allocation of, or the priority 
performance under contracts or orders . . . . relating to, materials, equipment, and services in order to 
maximize domestic energy supplies,” provided that the President finds that “such materials, services, and 
facilities are scarce, critical, and essential…to construct or maintain energy facilities.”

- National Defense Defined under § 702(14) to mean: “…programs for military and energy production or 
construction, military or critical infrastructure assistance to any foreign nation, homeland security, 
stockpiling, space, and any directly related activity.” 
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Defense Production Act of 1950 (DPA)

• Precedent re: energy infrastructure and supply is limited.
- 2001 Energy Crisis:  DOE ordered purchase and sale of natural gas by Pacific  Gas & Electric Co. to 

identified  customers, including electric generation, in order to “maximize domestic energy supplies 
and to promote the national defense.”  

• DOE Memorandum argues that the loss of coal and nuclear facilities  renders the grid vulnerable
- Nexus to National Defense

o Department of Defense relies on civilian electric grid
o Domestic nuclear industry said to be essential to world-wide nuclear presence, including non-

proliferation

• Does DOE make the case? 
- Grid vulnerability is a regional question 
- In region(s) where grid is vulnerable to fuel supply concern, are defense facilities at risk? 

o DOE Memo does note address this.   (Note:  Fair reading of DPA calls for national defense 
nexus, despite contrary assertion in DOE Memo.) 

- Is preservation of aging nuclear facilities useful/needed in order to preserve nation’s role in 
international nuclear matters? 
o Seems unlikely
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A Pitch for the Primary Roles for FERC and 
NERC and a Holistic Approach to Grid Resilience
• Commending NERC Role

- Industry-based stakeholder process and expertise
- Implicit cost-benefit approach to standards development (Adequate level of Reliability)

• Commending FERC Role
- FERC oversight is bounded by stakeholder input through notice and comment procedures, and 

by a record. 
- FERC is obligated to consider cost impact of any actions taken under sections 205 and 206. 

• Compare DOE
- Relatively thin industry expertise
- Limited stakeholder process 
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