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How States Are Addressing Climate Change



The states are laboratories of change

“It is one of the happy incidents of the federal system that a single courageous state may, if
its citizens choose, serve as a laboratory; and try novel social and economic experiments
without risk to the rest of the country.”

New State Ice Co. v. Liebmann, 285 U.S. 262 (1932) (Brandeis, J., dissenting)



Historical perspective

Air pollution was historically viewed as a state issue and regulated 
as a “public nuisance.”  In Northwestern Laundry v. Des Moines, 239 
U.S. 486 (1916), the Supreme Court noted:

“The state may by itself or through authorized municipalities 
declare the emission of dense smoke in cities or populous 
neighborhoods a nuisance and subject to restraint as such; and 
that the harshness of such legislation, or its effect upon 
business interests, short of merely arbitrary enactment, are not 
valid constitutional objections.  Nor is there any valid federal 
constitutional objection in the fact that the regulation may require 
the discontinuance of the use of property or subject the 
occupant to large expense in complying with the terms of the 
law or ordinance.”



The rise of federal legislation

1955 – Federal Air Pollution Control Act gave the Secretary of Health, Education and 
Welfare (HEW) and Surgeon General the authority to research and recommend programs 
for pollution control at the request of states
1963 – Federal Clean Air Act expanded research and technical assistance to the states and 
provided for air quality criteria by HEW
1967 – Federal Air Quality Act provided for air quality criteria, but left ambient air standards 
and implementation plans to the states
1970 – Federal Clean Air Act established National Ambient Air Quality Standards (NAAQS) 
for the first time, implementation left to states



The federal “gap” on climate change

2003 – EPA rejected a petition from the International Center for 
Technology Assessment to regulate greenhouse gasses from mobile 
sources, finding that greenhouse gasses were not “pollutants” under 
Section 202 of the Clean Air Act
2007 – the U.S. Supreme Court reverses EPA’s determination, 
holding that greenhouse gasses fit within the Clean Air Act’s 
definition of pollutants.  Massachusetts v. EPA, 549 U.S. 497 (2007)
2009 – Waxman-Markey bill, which would have established a 
national emissions trading program, is defeated
2016 – the U.S. Supreme Court stays the implementation of the 
Clean Power Plan
2019 – EPA rescinds the Clean Power Plan and adopts the 
Affordable Clean Energy rule



The Clean Air Act and states’ rights

Except as otherwise provided in sections 1857c–10(c), (e), and (f) 
(as in effect before August 7, 1977), 7543, 7545(c)(4), and 7573 of 
this title (preempting certain State regulation of moving sources) 
nothing in this chapter shall preclude or deny the right of any State 
or political subdivision thereof to adopt or enforce (1) any standard 
or limitation respecting emissions of air pollutants or (2) any 
requirement respecting control or abatement of air pollution; except 
that if an emission standard or limitation is in effect under an 
applicable implementation plan or under section 7411 or section 
7412 of this title, such State or political subdivision may not adopt or 
enforce any emission standard or limitation which is less stringent 
than the standard or limitation under such plan or section. 

Clean Air Act, Section 116 (42 U.S.C. § 7416)



Limitations on states’ rights

• Constitutional limitations, primarily the dormant commerce clause
• North Dakota v. Heydinger, 825 F.3d 912 (8th Cir. 2015) (finding Minnesota carbon 

legislation unconstitutional under the dormant commerce clause due to 
extraterritorial impacts)

• Federal preemption
• Hughes v. Talen Energy Marketing, 136 S.Ct. 1288 (2016) (Maryland statute setting 

the rate that power producer would receive, contrary to FERC-approved rate, was 
preempted by Federal Power Act)



The resurgence of state regulation

In the absence of a comprehensive national solution, states are taking the initiative in 
climate change legislation, driven by:
• A desire to promote new “clean” industries
• The perception that the federal government is not acting quickly enough to address 

climate change
• A reaction to “roll back” of federal regulations by the Trump administration



What is the objective?

Carbon neutral, or zero-net carbon, means carbon generated is 
offset by carbon avoided through non-carbon generation or the 
purchase of credits

• Problem: carbon emissions are not eliminated
Zero carbon means a change to generation where no carbon is 
emitted

• Problem: not all non-carbon generation technology can 
efficiently follow load

Negative emissions means the actual extraction of carbon from the 
atmosphere

• Problem: cost-effective technology is not widely available



Basic models of state regulation

• Renewable portfolio standards
• Cap and trade programs
• Renewable energy credits
• Zero emission credits
• Import bans
• Social cost of carbon legislation
• Carbon tax



Renewable portfolio standards (RPS)



RPS implementation

• Iowa was the first to adopt an RPS in 1983
• Currently 29 states have some form of RPS
• Requires that a certain percentage of electricity generated by 

utilities be from renewable sources (generally 10 to 45 percent)
• May be measured by a percentage of retail sales
• Some states (e.g. Iowa and Texas) base RPS on capacity

• Many states exempt or have lower RPS requirements for 
municipally-owned utilities and cooperatives

• Significant variation in what types of energy may be included 
(e.g. hydro, biomass, tidal energy, energy efficiency) 

• Multipliers may be applied to certain technologies
• Rate caps may be used to protect ratepayers





Legality of RPS statutes

• Generally survived legal challenges  
Energy & Environment Legal Institute v. Epel, 793 F.3d 1169 (10th Cir. 2015) (in 
challenge of requirement that 20% of energy sold to Colorado consumers be from 
renewable sources, 10th Circuit upheld the statute, ruling that non-price standards for 
products sold in-state do not violate the dormant commerce clause)

• Issues:
• How do load serving entities comply if they are under long-term purchase 

contracts?
• How to account for out-of-state generation?



Cap and trade programs



Cap and trade – how it works

• It is a market-based mechanism for emissions reduction, where 
the market determines the most efficient implementation method

• The state sets a cap on the total amount of emissions for certain 
pollutants annually

• The cap typically ratchets downward each year
• The permitted emissions are divided into allowances that are 

allocated to emitters
• Allowances may be sold or auctioned to raise funds
• Allowances may be traded within the industry and become a 

valuable commodity
• Successfully implemented for acid rain pollutants (NOx and SO2) 

in the 1990s



CO2 cap and trade programs

California became the first state to adopt a cap and trade program 
for greenhouse gas emissions (A.B. 32) in 2006

• Requires California to return to 1990 levels of CO2 by 2020, 
and 40 percent below 1990 levels by 2030 (A.B. 398)

• Cap effective starting in 2013, declining annually
• Free distribution of allowances up to 90% of average 

emissions, with each allowance equal to 1 ton of CO2
• Offset credits allowed for CO2 reductions, up to 8 percent
• Trading is allowed to minimize the cost of pollution controls 

(pricing has ranged between $12 and $15 per allowance)
• Allowances may be banked for future use
• Emissions must be reported and verified independently



Regional cap and trade initiatives
• Northeast Regional Greenhouse Gas Initiative

• 2005 Memorandum of Understanding among 9 northeastern 
states (CT, DE, ME, MD, MA, NH, NY, RI and VT) 

• Cap and trade program for CO2 emissions from power plants of 
25 MW or greater

• 80% of allowances are auctioned ($3.2 billion to date)
• Emissions caps have been adjusted because actual emissions 

fell significantly below initial cap
• Other regional initiatives: Western Climate Initiative, Midwest 

Regional Greenhouse Gas Reduction Accord 

Issue:
• How to attribute carbon in a region where states use different 

attribution models? (e.g. California attributes carbon to 
generators and importers while Washington attributes it to the 
load serving entities)



Impacts of cap and trade programs
• Price impacts of allowances put economic pressure on CO2

intensive resources, making them more expensive than 
alternatives

• In California, CO2 emissions in the electric generation sector 
declined 24% between 1990 and 2015 (California Office of 
Environmental Health Hazard Assessment, Feb. 2019)

• In the RGGI states, CO2 emissions from electric generation 
declined 36% from 2005 to 2011 while electric consumption 
declined 5% (Congressional Research Service, July 2019).

• The sale of allowances in the RGGI market has created a funding 
source for renewable energy investments, and contributed $4.7 
billion to the regional economy from 2009 to 2017 (Congressional 
Research Service, July 2019).



Renewable energy credits (RECs)



How RECs work

• Also known as “green tags” or “tradeable renewable certificates”
• Typically 1 MWh = 1 REC
• RECs represents an unbundled property right in the non-power 

attributes of electric generation
• Certificates are issued by a government-authorized entity such as:

• Western Renewable Energy Generation Information System 
(WREGIS) for entities in the WECC planning region

• ERCOT, PJM-EIS Generation Attribute Tracking System
• APX, Inc., which contracts with a number of state agencies

• May be used to demonstrate compliance with renewable energy 
requirements

• Avoids issues with transmission to remote or constrained areas that 
want to claim renewable energy use



REC registries in the U.S.



REC trading

• RECs are a valuable commodity and may be purchased or sold in a secondary market
• Trades can be tracked by the issuer of the REC
• Trades may be facilitated across regions through the North American Renewables 

Registry (NAR)
• Potentially allows cost recovery for renewable energy even in periods of negative pricing



Zero emission credits (ZECs)

• Initially intended to support economically threatened nuclear facilities in New York and 
Illinois

• Provides an economic incentive to non-carbon generators based on the value of avoided 
emissions

• Unlike RECs, the ZEC is a direct payment to the generator
• Price typically based on a value for the cost of carbon multiplied by megawatt hours



Legality of ZEC programs

• Coalition for Competitive Electricity v. Zibelman, 906 F.3d 41 (2d 
Cir. 2018) (upholding NY ZEC statute)

• Electric Power Supply Assn. v. Star, ___ F.3d ___ (7th Cir. 2018) 
(upholding Illinois ZEC statute, holding “because states retain 
authority over power generation, a state policy that affects price 
only by increasing the quantity of power available for sale is not 
preempted by federal law.”)

• Hudson River Sloop Clearwater, Inc. v. Constellation Energy 
Nuclear Group, LLC., N.Y. Super. No. 07242-16 (Oct. 8, 2019) 
(dismissing challenge to pricing mechanism in New York’s ZEC 
statute based on social cost of carbon)



Carbon import ban



Carbon ban legislation

• States seek to reduce carbon footprint by prohibiting importation 
of electricity generated by carbon-based resources

• Problem: importation bans may implicate interstate commerce
North Dakota v. Heydinger, 825 F.3d 912 (8th Cir. 2015) 
(rejecting Minnesota’s “New Generation Energy Act,” Minn. 
Stat. § 216H.03, which prohibited utilities from importing “from 
outside the state power from a new large energy facility that 
would contribute to statewide power sector carbon dioxide 
emissions” or entering into long-term power purchase 
agreements that would “increase statewide power sector 
carbon dioxide emissions.”)



Social cost of carbon (SCC)



Evolution of SCC in legal policy

SCC attempts to monetize the cost that carbon emissions impose on society 
including impacts from rising sea levels, changes in agricultural productivity, 
human health, property damage from flood risk and the value of ecosystem 
services.

• 1993 – President Clinton signs Executive Order 12866, requiring 
federal agencies to consider the costs and benefits of agency action

• 2007 – The Ninth Circuit holds that the National Highway Traffic 
Safety Administration acted arbitrarily by failing to consider the cost 
of carbon pollution in weakening fuel efficiency rules

• 2009 – President Obama convenes the Interagency Work Group on 
the Social Cost of Greenhouse Gasses (IWG)

• 2016 – IWG issued updated technical document estimating the SCC 
at $42/ton in 2020.

• 2017 – President Trump disbands the IWG, but stops short of 
abandoning SCC



SCC considerations

• SCC has been criticized as overstated because it fails to 
differentiate between impacts in the United States and other parts 
of the world

• Others argue that SCC underestimates true cost of carbon 
emissions because IWG studies do not take into account impacts 
to fisheries, disease rates, fire impacts and climate-related 
migrations

• Problem: mandating use of SCC may alter the economics of 
resource planning, making it difficult to deliver low cost, reliable 
energy from traditional sources



SCC in practice

• At the federal level, SCC is used to evaluate policy alternatives rather than to drive 
reductions in GHG emissions

• Some states have adopted an SCC standard and require its use in resource planning 
(e.g. S.B. 19-236 (Colorado))

• ZECs may be used to price emissions credits.  See, e.g. Hudson River Sloop Clearwater, 
Inc. v. Constellation Energy Nuclear Group, LLC., N.Y. Super. No. 07242-16 (Oct. 8, 
2019) (dismissing challenge to pricing mechanism in New York’s ZEC statute based on 
social cost of carbon, where petitioners argued value should have been based on the 
cost of emissions abatement)



Carbon tax



Carbon tax implementation

• Taxation is a common legislative tool for effecting societal change 
(for example: gasoline taxes, severance taxes, “sin taxes”) 

• Carbon taxes have been adopted in British Columbia, Chile, 
Australia and many European countries, including the U.K., 
Sweden, and Finland

• The U.K. implemented a carbon tax in 2013 of £18/metric 
ton, leading to a 6% reduction in GHG in 2015-16, although 
GHG emissions had been trending down since 1990

• Sweden has one of the highest carbon taxes at $150/ton of 
CO2

• To date, no U.S. state has adopted a tax on carbon emissions
• Washington’s I-732 proposal for a carbon tax of $25/ton was 

defeated 59% to 41% in 2016



Carbon tax practicalities

• Advantages:
• Ease of implementation
• Direct economic pressure to reduce usage of carbon-producing technologies

• Disadvantages:
• It will allow GHG production to continue without assured reductions
• It may disadvantage manufacturers in energy-intensive arenas compared to 

producers without carbon taxes



Potential impacts of state legislation

• Disproportionate burden placed on electric generation, which is often seen as “low 
hanging fruit” for carbon emissions reductions

• Forces retirements of baseload generation earlier, hastening the need for replacement 
projects

• Public power may be at a disadvantage in implementing new technologies due to the 
unavailability of tax credits, meaning public power is more likely to enter into power 
purchase agreements rather than developing generation projects

• As purchasers, rather than generators, public power is more vulnerable to market 
volatility



Questions?
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