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Preserving the Municipal Exemption from
Federal Pole Attachment Regulations

* The American Public Power Association (APPA) strongly supports the goal of ensuring every American has access to broad-
band service.

* DPublic power utilities have long been explicitly exempted from federal pole attachment regulations and APPA opposes any
efforts by Congress or the Federal Communications Commission (FCC) to weaken or eliminate this exemption.

* There is no evidence that local regulation of public power pole attachments is a barrier to broadband expansion.

*  One-size-fits-all pole attachment regulations or model rules are unworkable for public power utilities due to their diversity in
size, operation, and governance structures.

Background

The term "pole attachment” refers to the process by which communications companies can collocate communications infrastructure
on existing electric utility poles. This reduces the number of poles that must be built to accommodate utility services while reducing
costs to users of both services by allowing providers to share costs. Rules governing pole attachments must balance the desire to
maximize value for users of both electric and communications services with concerns unique to electric utility poles, such as safety
and reliabil-ity.

In 1978, Congress passed the Pole Attachment Act, which added section 224 to the Communications Act of 1934, to require the
FCC to establish subsidized rates for pole attachments for the then-new cable industry. Under the law, public power utilities and rural
electric cooperatives were exempted from this requirement “because the pole attachment rates charged by municipally owned and
cooperative utilities [were] already subject to a decision-making process based upon constituent needs and interests.” This exemp-
tion continued through multiple telecommunications law reform efforts, including the enactment of the Telecommunications Act of
1996, because Congress maintained that the existing process is appropriate and adequate. Attachment rates for public power utilities
are usually determined at the local level and if a utility is seeking excessive pole-attachment rates, the affected attacher has the remedy
of challenging the rate at the local level. In a few states, public power attachment rates are governed by state law.

Cable and telecommunications organizations have been working to convince the FCC and Congress that the municipal exemp-
tion from pole attachment rates and regulations should be eliminated. With no evidence, they claim that local control over rates and
regulations are the major barriers to broadband deployment.
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Regulatory Action

Several times since 2010, the FCC has recommended that Congress eliminate the exemption public power utilities and rural electric
cooperatives have from FCC regulation of pole attachments under the guise of facilitating broadband deployment. Since 2016, the
FCC opened four dockets that reflect its desire to explicitly or implicitly regulate public power utility poles even though the Commis-
sion is barred from doing so under section 224 of the Communications Act. APPA submitted comments in response, highlighting the
clear statutory municipal exemption from federal regulation of pole attachments in section 224 and explaining that there is no evi-
dence that the exemption is a barrier to broadband deployment. The FCC moved forward with orders throughout 2017 and 2018. In
those orders, the Commission excluded capital costs from pole attachment rates, set “shot clocks” on the time a utility must respond
to pole attachment complaints, and excluded certain utility pole replacements from historic preservation rules.

In a September 2018 Declaratory Ruling and Third Report and Order (R&O), the FCC preempted state and local laws and agree-
ments, including those related to pole attachments, to “remove regulatory barriers that would unlawfully inhibit the deployment of
infrastructure necessary to support these new [broadband] services.” The R&O set uniform rates and regulations on public power
utilities’ pole attachments, despite the clear language in section 224 that public power utility poles are exempt from FCC regulation.

APPA challenged the Commission’s R&O in federal court. The U.S. Court of Appeals for the Ninth Circuit upheld the FCC’s
R&O stating the Commission could use section 253 to broadly prevent local governments from creating barriers to wireless small cell
deployment, including with respect to access to public power utility poles. While APPA views the ruling as a further intrusion to the
section 224 exemption, the court continued to uphold that the FCC could not use section 253 to regulate the specific rates, terms, or
conditions of public power pole attachments.

Congressional Action

In January 2019, Representative Anna Eshoo (D-CA) introduced H.R. 530, the Accelerating Broadband Development by Empower-
ing Local Communities Act of 2019, to overturn the FCC’s September 2018 R&O that allows the FCC to preempt state and local
pole attachment laws and agreements. APPA and over 130 public power entities sent a letter to Representative Eshoo in March 2019
expressing support for H.R. 530, which had 59 co-sponsors. Senator Dianne Feinstein (D-CA) introduced a Senate companion, S.
2012, which APPA also supported. Unfortunately, neither bill was considered in the 116th Congress.

In 2021, there were unsuccessful efforts to include language in the Infrastructure Investment and Jobs Act (PL. 117-58) that could
have further weakened public power utilities’ exemption from federal pole attachment regulations. Under the false guise of “elimi-
nating barriers to broadband deployment,” that effort tried to expand section 253 to allow attachers to challenge public power pole
attachment rates, timelines for attachment, or legitimate denials.
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The American Public Power Association is the voice of not-for-profit, community-owned utilities that power 2,000 towns and cities
nationwide. We represent public power before the federal government and protect the interests of the more than 49 million people
that public power utilities serve and the 96,000 people they employ.





